iN THE SUPREME COURT OF APPEAL

OF SOUTH AFRICA

in the application of;

HANS KLOPPER N.O,

HIGHVELD SYNDICATION NO 156 LTD
FHIGHVELD SYNDICATION NO 16 LLTD
HIGHVELD SYNDICATION NG 17 LTD
HIGHVELD SYNDICATION NO 18 LTD
HIGHVELD SYNDICATION NO 19 LTD
HIGHVELD SYNDICATION NO 20 LTD
HIGHVELD SYNDICATION NO 21 LTD
HIGHVELD SYNDICATION NO 22 17D

In the appiication of:

HANS KLOPPER N.O.

HIGHVELD SYNDICATION NO 15 L.TD
HIGHVELD SYNDICATION NO 16 LTD
HIGHVELD SYNDICATION NO 17 L.TD
HIGHVELD SYNDICATION NO 18 LTD
HIGHVELD SYNDICATION NO 19 LTD
HIGHVELD SYNDICATION NO 26 L.TD
HIGHVELD SYNDICATION NO 21 LTD
HIGHVELD SYNDICATION NO 22 LTD

SCA CASE NO:

GLD CASE NO: 42334/2014

First Applicant
Second Applicant
Third Applicant
Fourth Applicant
Fifth Applicant
Sixth Applicant
Seventh Applicant
Eighth Appiicant

Ninth Applicant

First Applicant a quo
Second Applicant g quo
Third Applicant a quo
Fourth Applicant a quo
Fifth Applicant a guo
Sixth Applicant a guo
Seventh Applicant a guo
Eighth Applicant a quo
Ninth Applicant a guo



In re the matter between:

JURIE JOHANNES GELDENHUYS
ARTHUR BRADY COCHRANE
SHARGN ANN VLOK

and

ORTHOTOUCH LIMITED

DEREK PEDOE COHEN N.O.

HANS KLOPPER N.O.

HIGHVELD SYNDICATION NO 15 LTD
HIGHVELD SYNDICATION NO 16 LTD
HIGHVELD SYNDICATION NO 17 LTD
HIGHVELD SYNDICATION NO 18 LTD
HIGHVELD SYNDICATION NO 19 LTD
HIGHVELD SYNDICATION NO 20 LTD
HIGHVELD SYNDICATION NO 21 LTD
HIGHVELD SYNDICATION NO 22 LTD
NICOLAS GEORGIOU

ZEPHAN PROPERTIES (PTY) LTD
NICOLAS GEORGIOU N.O.

MAUREEN LYNETTE GEORGIOU N.O.

JOSEPH CHEMALY N.O.
GEORGE NICOLAS GEORGIOU
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First Applicant a quo
Second Applicant a quo
Third Applicant a quo

First Respondent a quo
Second Respondent & quo
Third Respondent & guo
Fourth Respondent a guo
Fifth Respondent a quo

Sixth Respondent a quo
Seventh Respondent a quo
Eighth Respondent a quo
Ninth Respondent a quo
Tenth Respondent a quo
Eleventh Respondent a quo
Twelfth Respondent a quo
Thirteenth Respondent a quo
Fourteenth Respondent a quo
Fifteenth Respondent a quo
Sixteenth Respondent a guo

Seventeenth Respondent a quo
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MICHAEL NICOLAS GEORGIOU Eighteenth Respondent & quo
HENDRIK JACOBUS MYBURGH Nineteenth Respondent a quo
BOSMAN & VISSER (PTY) LTD Twentieth Respondent a quo
PICKVEST (PTY)} LTD Twenty-first Respondent a quo
HEINRICH PIETER MOLLER Twenty-second Respondent a quo
WILLEM MORKEL STEYN Twenty-third Respondent a quo

| BAREND STEFANUS VAN DER LINDE Twenty-fourth Respondent a quo
FREDERICK JULIUS REICHEL Twenty-fifth Respondent a guo
EUGENE KRUGER INC, Twenty-sixth Respondent a quo

THE COMPANIES AND INTELLECTUAL Twenty-seventh Respondent a quo
PROPERTY COMMISSION OF SQUTH AFRICA (CIPC)

NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE THAT the first to ninth applicants hereby
apply to the President of the Supreme Court of Appeal for an order in the

following terms:

1. The applicanis are granted leave to appeal to the Fuli Court of the
Gauteng Local Division of the High Court of South Africa, alternatively, to

the Supreme Court of Appeal against paragraphs 48(b), (¢}, (e) and (g)
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of the judgment of the Honourable Justice Spilg delivered on 25 May

2016.

2. The costs of this application and the application for leave to appeal

before the court g guo be costs in the appeai.

3 Further and/alternative relief.

TAKE NOTICE FURTHER THAT the accompanying affidavit of HANS

KLOPPER is annexed in support of the application,

TAKE NOTICE THAT if you intend opposing this application, you are required
to lodge vour affidavit in support of your opposition, after prior service upon the
applicants herein, with the registrar of the above honourable court within 1 (one)

month after service of this application upon you.

DATED at BLOEMFONTEIN on this the 30™ day of SEPTEMBER 2016

-a:ﬂ
FABER G LEIS AUSTEN INC,

First to Ninth Applicants’ Attorneys

(Applicants in the application for leave o appeal)



TO:

AND TO:
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Tel 010580 3378
Fax: 011 267 6701
Ref: D Ellis

Email. diaan@dfgea.co.za

c/o McINTYRE VAN DER POST

12 Barnes Straat, Westdene

The Registrar of the Appeat Court

BLOEMFONTEIN

NATALIE LUBBE & ASSOCIATES INC,

Attorneys for the First Respondent
Tel: 011 704 1563
Fax: (86 688 9555

Email: natalie@nataliclubbe.co.za

Ref: N Lubbe

clo JOHN BROIDO ATTORNEYS
1724 Marble Towers

206/214 Jeppe Street
JOHANNESBURG

Tel: 011 333 2141

BLOEMFONTEIN

Ref: Mr John Broido / Ms Shiela Smith
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AND TO: THERON & PARTNERS
Attorneys for the 1%, 2" and 3™ Applicants
Tel: 021 887 7877

Email: law1@theronlaw.co.za / marsha@theronlaw.co.za

cio BDK ATTORNEYS
Ground Floor

3 Ninth Street
Houghton Estate

JOHANNESBURG

AND TO:  ZWIEGERS ATTORNEYS
Attorneys for the 2™ Respondent
288 Dunkeld West Centre
Cnr Bompass & Jan Smuts
Tel: 087 945 2100
Fax: 011 325 2207

Email: corrie@zwiegers.co.za

Ref: Mr WN/Z497/K

AND TO: KYRIACOU INCORPORATED
Attorneys for the 12" to 16" & 24™ Respondents
First Floor Fussell House

48 Athol Qaklands Road



AND TO:

AND TO:

AND TO:

Melrose North

JOHANNESBURG
Tel: 011 444 2665
Fax: 086 653 5677

Email legal@kincorporated.co.za

EG COOPER MAJIEDT ATTORNEYS

Attorneys for the 17" & 18" Respondents

Email: st@eqc.co.za

POLSON & ROSS ATTORNEYS
Attorneys for the 19" 20" 21% 25" & 26" Respondents
Tal: 012 452 4000

Email: gpolson@polsonross.com /

gpolson@mostertlaw.com /

afourie@mostertiaw.com

Ref: Mr Graeme Polson

GILDENHUYS MALTJIINC.
Attorneys for the 22" Respondent
Tel: 012 428 8600

Email: weillers@aming.co.za
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AND TO:

AND TO:
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ANDRE VLOK ATTORNEYS
Attorneys for the 23 Respondent
Tel: 041 367 3550

Fax: 086 549 3721

Email: andre@vlokattorneys.co.za

Ref: Mr Andre Viok

THE COMPANIES AND INTELLECTUAL
PROPERTY COMMISSION OF SOUTH AFRICA
27" Respondent

DTl Campus (Block F — Entfutfukweni)

77 Meintjies Street

FRETORIA



IN THE SUPREME COURT OF APPEAL

OF SOUTH AFRICA

In the application of;

HANS KILOPPER N.O.

HIGHVELD SYNDICATION NO 15 LTD
HIGHVELD SYNDICATION NO 16 LTD
HIGHVELD SYNDICATION NO 17 LTD
HIGHVELD SYNDICATION NO 18 LTD
HIGHVELD SYNDICATION NO 19 LTD
HIGHVELD SYNDICATION NO 20 LTD
HIGHVELD SYNDICATION NO 21 LTD
HIGHVELD SYNDICATION NO 22 LTD

In the application of;

HANS KLOPPER N.Q.

HIGHVELD SYNDICATION NO 15 LTD
HIGHVELD SYNDICATION NO 16 LTD
HIGHVELD SYNDICATION NO 17 LTD
HIGHVELD SYNDICATION NO 18 LTD
HIGHVELD SYNDICATION NO 12 LTD
HIGHVELD SYNDICATION NO 20 1.TD
HIGHVELD SYNDICATION NO 21 LTD
HIGHVELD SYNDICATION NO 22 LTD

SCA CASE NO:

GLD CASE NQ: 42334/2014

First Applicant
Second Applicant
Third Applicant
Fourth Applicant
Fifth Applicant
Sixth Applicant
Seventh Applicant
Eighth Applicant
Ninth Applicant

First Applicant a quo
Second Applicant a guo
Third Applicant & quo
Fourth Applicant & quo
Fifth Applicant a guo
Sixth Applicant a quo
Seventh Applicant 8 quo
Eighth Applicant & quo

Ninth Applicant a quo




In re the matter batween:

JURIE JOHANNES GELDENHUYS
ARTHUR BRADY COCHRANE
SHARON ANN VLOK

and

ORTHOTOUCH LIMITED

DEREK PEDOE COHEN N.OQ.

HANS KLOPPER N.O.

HIGHVELD SYNDICATION NO 15 LTD
HIGHVELD SYNDICATION NQ 186 LTD
HIGHVELD SYNDICATION NO 17 LTD
HIGHVELD SYNDICATION NO 18 LTD
HIGHVELD SYNDICATION NO 19 LTD
HIGHVELD SYNDICATION NO 20 LTD
HIGHVELD SYNDICATION NO 21 LTD
HIGHVELD SYNDICATION NO 22 LTD
NICOLAS GEORGIOU

ZEPHAN PROPERTIES (PTY) LTD
NICOLAS GEORGIOU N.O.

MAUREEN LYNETTE GEORGIOU N.O.

JOSEPH CHEMALY N.O.
'GEORGE NICOLAS GEORGIOU
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First Applicant a quo
Sacond Applicant a quo
Third Applicant a quo

First Respondent a quo
Second Raspondent & quo
Third Respondent a quo
Fourth Respondent a quo
Fifth Respondent a quo

Sixth Respondent a quo
Saventh Respondent a quo
Eighth Respondent & quo
Ninth Respondent a que
Tenth Respondent a quo
Eleventh Respondent a quo
Twelfth Respondent a quo
Thirteenth Respondent a quo
Fourteenth Raspwndent a quo
Fifteenth Respondant a quo
Sixteenth Respondent a guo

Seventeenth Respondent a quo
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MICHAEL NICOLAS GEORGIOU Eighteenth Respondent 5 quo
HENDRIK JACOBUS MYBURGH Nineteenth Respondent & quo
BOSMAN & VISSER (PTY)LTD Twentieth Respondent a quo
PICKVEST (PTY) LTD Twenty-first Respondent g quo
HEINRICH PIETER MOLLER Twenty-second Respondent a quo
WILLEM MORKEL STEYN Twenty-third Respondent a qguo

BAREND STEFANUS VAN DER LINDE Twenty.fourth Respondent a guo
FREDERICK JULIUS REICHEL Twenty-fitth Respondent a quo
EUGENE KRUGER INC. Twenty-sixth Respondent a quo

THE COMPANIES AND INTELLECTUAL Twenty-seventh Respondent & quo
PROPERTY COMMISSION OF SOUTH AFRICA (CIPC)

FOUNDING AFFIDAVIT

I, the undersigned
JOHANNES FREDERICK (HANS) KLOPPER

do hereby make oath and state as follows:

1. | am an adult male business rescue practitioner, c¢ited in my
representative capacity as the third respondent in the applications before

the Court 2 guo, and the first applicant herein.
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2. Uniess otherwise stated or the converse appears from the context, the
facts herein contained are within my personal knowledge and belief, and

ara botl true and correct.

3. The legal submissions contained herein are those of my legal

representatives; | verily believe same {0 ba correct.

4, For sake of convenience and to avold confusion, | refer to the parties as

they are cited in the applications before the Court a quo.

5, I am duly authorised to bring the application on behalf of the fourth to

eleventh respondents.

PURPOSE OF THE APPLICATION

6. The third fo eleventh respondents seek leave to appeal against
paragraphs 48(b), (c), (8) and (g) of the judgment, and order of the
Honourable Justice Spilg delivered on 26 May 2016. A copy of the
judgment is attached as “A1.1" and a copy of the order is attached

hereto as “A1.2".

7, The third to eleventh respondenis seek, with the leave of the above
Honourable Court, that the appeal be upheld with costs and that
paragraphs 48(b), (c), (&) and (g) of the judgment be deleted, insofar as

they apply to them.
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The third respondent delivered a notice of application for leave to appeal
on 15 June 2016. The application for leave to appeal was heard by the
Honourable Justice Spilg on 12 August 2016, The learned judge refused
the application on 1 September 2016. A copy of the judgment is attached

as “A2.1" and a copy of the order is attached as “A2.2".

BACKGROUND

10.

1.

On 26 November 2014, the Gauteng Local Division granted an order
sanctioning a scheme of arrangement proposed by the first raspondent in
terms of section 185 of the Companies Act, 71 of 2008, as amanded

("the Act"}.

The effact of the arrangement in law was that it finally restructured the
rights of approximately 18 300 investors (“the affected parties”) in the

Highveld Syndication Companies, the fourth to eleventh respondents.

On 3 March 2015, the applicants launched an application wherein they

sought the following relief, amongst others:

11.1  that condonation be granted for the non-compliance with the
court rules with regards to the form and service of the

application;
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11.2  setting aside the order sanctioning the scheme of arrangemaent,
granted on 26 November 2014 in terms of Rule 42(1)a) of the

Liniforrn Rules of court alternatively under the common law.

("the main application")

12.  In the founding affidavit of the main application, the applicants accepted
that the rights of such investors would be affected by the outcome of the
main application and stated that the affected parties would be notified by
way of advertisements in newspapers and sought condonation from the

court for giving said notice by way of substituted service.

13.  On 18 April 2015, the first respondent served a notice in terms of Rule
30A, notifying the applicants of their non-compliance with Rule 42(2) and

Rule 4(1).2

14.  The applicants failed to comply with the Rute 30A notice and on 8 May
2015 the first respondent launched an application in terms of Rule 30A to
set aside or dismiss the applicants’ main application ("the Rule 30

Application”).

18,  On 15 June 2015 the applicants launched an application for leave to
serve the notices on the affected parties by way of substituted service

{(‘the application for substituted service”). | elected to abide by the

! Applicants’ main application p. 28-29, para, 35
2 Third Respondent's Rule 30A application p. 24-35
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17,

18.

Paga 7

decision of the Court a quo in respect of this application on_the basis of

the relief sought by the applicants in their notice of motion.

The parties agreed that the applications would be argued simultaneously.
On 16 March 2016, the applications were heard before the Honourable

Justice Spilg,

On 25 May 2016, the Honourable Justice Spilg delivared his judgment

wherein ha’

17.1  dismissed the first respondent’'s Rule 30A application with costs;

17.2  granted the applicants’ leave to serve the main application by

way of substituted service;

17.3  declared that the joinder of all the affected parties in the main

application is unnecessary (“the declaratory relief');

17.4  directed the first and third respondents to provide the applicants’

attorneys with a list of all persons who were entitled to vote in

respect of the arrangement and fo whom notice was given (“the

mandatory relief’).

This application Is directed at the relief referred to in paragraphs 17.3

and 17 .4 abovs,
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GROUNDS OF APPEAL

19.  The third respondent seeks leave fo appeal on the following grounds:

The Declaratory Rellef

19.1

19.2

19.3

The declaratory relief disposes of any question of whether or not
the affected parties, in the form of the approximately 18 300
invastors whose rights are affected by the outcome of the
application, are required to be joined to the main application.
Curiously, aithough the applicants’ obligation to effect service
which arises from the outcome of the order is limited to those
investors who voted at the meetings of the scheme of
arrangemaent, the declaratory rellef is not similarly limited in its
scope and is directed at all affected parties, whether they voted

at the meetings or not;

The question of whether any of such affected parties ought to
have been joined to the proceedings was not an issue which

arose out of the applicants’ application for substituted service,

The application for substituted service, whilst directed merely at
a form and manner of service, did not seek any declaration in
regard to any obligation on the part of the applicants to join such

affected persons as respondents {o the main application;
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19.5

19.6

19.7

Page ©

The declaratory rellef, in the circumstances, is not relief which
was sought by the applicants in the application for substituted
service. No case was made out for the declaratory relief in the
applicants’ affidavits or in argument and the third to eleventh
respondents were not given notice of such relief being sought or

grantet;

See: South African Reserve Bank v Heystek and Others
(A248/2010, 21961/08) [2012] ZAGPPHC 30t (7
November 2012} at paras 6, 150 and 170

The third to eleventh respondents were not notified or
precognised of the fact that the declaratory refief would be
considered by the Court a quo and were not given an opportunity

to make representations in this regard;

The Court a quo accordingly erred and exceeded its powers by
mero motu issuing the declaratory relief. The granting of such
relief offends against the aud afteram partem principle and the

respondents’ rights to a fair hearing;

Having granted the declaratory relief, the respondents have been
deprived of a defence which they would otharwise be entitled to

raise in the main application, namely, a defence of non-joinder;
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19.9
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it would have been for the court hearing the main application to
properly consider such defence after having been properly and
pertinently ventilated in an answering affidavit delivered in the

main application;

As such, the Court a guo erred in granting the declaratory relief,

The Mandatory Rellef

19,10 The mandatory relief obliges the first and third respondents

19.11

jointly to provide an agreed list comprising detailed information of
all persons who were entitled to vote in relation to an
arrangemaent proposed in terms of section 155 of the Companies
Act, 71 of 2008 (“the Act") by 6 June 2016. The application for
substituted service did not seek the mandatory relief as granted,
in particular the relief sought did not include an order to identify
the investors or provide their details, No case was made out for
the mandatory relief in the applicants’ affidavits or in argument,
and the third to eleventh respondents were not given notice of

such ralief being sought or granted;

See; South African Reserve Bank v Heystek supra

The Court a guo erred in not finding that the applicants chose not

to, and did not ask for the mandatory relief and that consequently
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19.13

19.14

1913
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the third respondent was not required to meet such a case.
Conversely, the Court & quo should have found that in the
absence of the mandatory relief having been sought, the
application for substituted service was defective and fell to be

dismissed with costs:

The third to elevanth respondants were not notified or pre-
cognised that the mandatory relief would be considered by the
Court & quo, and we were not given an opportunity to make

representations in this regard;

The Court a quo erred in its interpretation of Uniform Rule 4(2)
that would permit the mandatory relief to be issued mero motu
without such an order having been sought or canvassed at the

hearing;

The Court a quo ered and excesded its powers by mero motu
Issuing the mandatory relisf. The mandatory relief offends
against the aud alteram partem principle and my right to a fair

hearing;

The Court 2 quo erred in finding that the first, second and third
respondents were recalcitrant in providing information about the
idantity of the investors to the applicants. There was no evidence

before the Court & guo on which such a finding could be based
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21,
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and the incorrect finding on the face thereof contributed to the

mandatory relief being granted mero motu.®

Although both applications heard in the Court & quo were, striclly
speaking, interfocutory to the main application, | am advised that it is not
necessary 1o express any views in regard to the appsalability of an order
dismissing an application in terms of Rule 30A or an order granting an
application for substituted service because the present application is not
directed at that refief but is directed at the declaratory relief and the

mandatory relief which was granted by the Court 2 quo without:

20.1  such relief being sought;

20.2 the third to eleventh respondents receiving any notice of an

intention to seek such relief: or

20.3  an amendment {o the notice of motion in the application for

substituted sarvics,

The declaratory relief and mandatory relief granted by the Court 2 quo is
final in effect. The declaratory relief precludes the respondents from
raising, as a defence in the main application, a defence of non-joinder.

The Court a guo was not called upon to decide a question of joinder, but

3 Judgment of the Court a quo p. 12, para. 40
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23.

24,

26,
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merely, to pronounce upon the appropriate manner of service on the
affacted parties. In granting the declaratory relief, the Court a quo, with
respect, arred in conflating the concept of joinder (and the relevant legal
principles in regard thereto) with the concept of service. The applicants
simply did not make out a case for declaratory relief neither did they seek

such relief.

Thus, despite it being implicitly conceded by the applicants that the
“invastors” have a direct and substantial interest in the outcome of the
main application (by recognising the obligation to serve on them, albeit in
substituted form), the Court & guo, mere moty pronounced upon the
issue of joinder In a manner which was preciuded by the applicants’
concession in this regard, and did so without proViding the respondents

an opportunity to properly ventliate this issue.

In s0 doing, the Court 2 quo finally pronounced upon the rights of the
respondents to raise this issue in the main application thereby finally

preciuding the respondents from doing so.

The declaratory relief, in the premises, is final, both in its terms and in its

affect,

Simtlarly, the mandatory relief is in the nature of a final interdict. Such
relief, with raspect, is, par excellence, final in effect and the order,

similarly, was granted against me without any notice being given to me
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27.

28,

29.
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nor with me being provided an opportunity to state my case in ragard {0

the relief sought.

it is trite that for a final interdict the applicant has to satisfy the following

requirements:

26.1  He has a clear right;

262  Actual harm or apprehension of harm; and

26.3  No other satisfactory remedy available.

The applicants did not make out a case for a final mandatory interdict
and neither did they seek such relief. In the clrcumstances, the Court a

gquo erred in granting such relief.

The Uniform Rules of Court regulate the manner in which matters are to
be prosecuted in the Gauteng Loca! Divigion. Although | accept that the
court has a discretion to condone non-compliance with these rules, such
discretion has to be exercised judicially. In the present case, the Court a
guo exceeded its powers by mero moty issuing the declaratory and
mandatory relief and countenanced the applicants’ failure to comply with

the rules of court,

| submit that it is in the interest of justice for the above Honourable Court,

to pronounce on whether the Uniform Rules parmit the Court & quo to
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mero motu issue the declaratory and mandatory relief without such an
order having been sought by the applicants or canvassed at the hearing
and in circumstances where | chose to abide the decision of the court

based on the relief scught in the notice of motion.

EXPLANATION REGARDING CERTIFIED COURT ORDER

30.

31.

32,

33.

The honourable court should note that the order & quo attached hereto
does not reflect the entira order made by Spilg J, as set out in the
judgment & quo. The order refusing leave to appeal also does not reflect

the entire order.

A request has been made to Spilg J's registrar for the learned judge to
rectify the orders. As at the date of this affidavit, the rectified orders have

not been received,

In accordance with the provisions of the honourable court's Practice
Diraction dated 15 November 2014, a letter has been obtained from the
Registrar of the Gauteng Local Division certifying the dates of both the
order & quo and the order refusing leave to appsal, | attach the letter as

A3.1.

The corrected orders will be furnished to the honourable court as soon as

Spilg J has rectified same. To the extent that it is necessary, | seek
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condonation from the honourable court for the late filing of the rectified

orders,

CONCLUSION

34, 1t is submitted that:

341 the Court g quo erred in granting the declaratory and mandatory
relief and that there is a reasonable prospect that another court

will find that such relief ought not o have been granted;
34,2 the declaratory and mandatory relief is final in effect; and

34.3  to the extent that it may not be final in effect, it is nonetheless in
the interest of justice that the appeal be entertained for the

reasons set aut above.

WHEREFORE the third to eleventh respondents pray for the relief set out in the

notice of motion to which this founding affidavit is attached.

e

B KLOPPER

L

oiuak Viljoos
Commigstonar of Qaths
Practising Attorney
Unit G1A Stellenpark Business Park
R44 Stellenbosch
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SIGNED and SWORN to before me at WMVL on the £ day of

SEPTEMBER 20186, after the deponent stated that he is aware of the content of this
statement and considers the ocath to be binding on his conscience, | certify that the
‘regulations provided for in the Government Gazette Notice R, 1258 of 21 July 1972
have baen complied with.

uJ\A

COMMISS! iNER F OATHS

Jacques Viljoen

Commissionsr of Qaths

Practising Attorney

Unit G1A Stallenpark Business Park
R44 Stellenbosch



1% THE HIGH COURT OF SOUTH AFRICA

SAUTENG LOCAL DIVISION, JOHANNESBURG

{1} REPORTABLE: NO
REST 70 OTHER JUDGES: YES

in the matter betwean:

CASE NO: 4233412014

First Appticant
Second Applicont

Third Appileant




First flespandent
Secund Regpondent
Third flespondent
Fourth Respondent
Fifth Respondant
Sinth Respondent
Seventh Respondent
Eighth Respondent
Ninth Respondent
Testh Respondent

Elovonth Raspondant




‘Twalfth Respondent
Thirteanth Respondent
Fourteenth Respotident
Fifteunth Respondent
Sivteenth Respondant
Saventeenth Respondent
Eighteenth Respondiont
Nineteanth Respordent
Twentioth Regpondent
Tweniy-Airst Respendent
‘Trenty-sucond Respondene
Twentythird Respondent
Twenty-fourth Respontlent
Tuvenrty-Tifth Raspandent
Twenty-sivth Respondent

Twanty-zevanth Respondent




{"the Maln Application”}

In re:

The ex parte application of:

{Rezistration numbar: 2010004895 /05)

Application for the sanctioning of a Scheme of Arrangement in
terms of section 155(7) of the Companies Act, no 1 of 2(08

[“the ex parte application”)

JUDGMENT

SPILG, J:

25 Miay 2016

INTRODUCTION

1. Each apphcant had invested in one of a number of public comparies that
were formed as property syndications. Each company was esiablished to
actjulre certaln specifiad properties. The properties typlcally comprised
smater shopping centres around the counlry.

2. The eight companiss are the fourth to efeventh respondents, baing Highvelkd
Syndication no 16 Lid going consecutively up to Highveld Syndication no 22




L1, }t s evident thwt they sre assoolated compandas, with at least a common
conteoling mwind, They will ba refered to collactivaly as the Highveld
Byndioations,

. Iniems of the prospecius of aach campany the capital ralsed was to be
uilised to fully pay for snd procure upencumbered tifle o the spacifisd
properties, many of which, & was staled, had siready beon acquired. The
prospectises werg not provided to the cout as they were not considered
necessary for present pumposes,

It howaver pppoars thet the net rental income from the shopping cerdres
acquired would be distributed on g monthly basis % ivestors presumably in
the form of dividend income. it s sliaged that he investment proved atfractive
particularly for pensionars. This iz understandsbie as the scheme promised a
regular monthly income refurn while the value of the capitel base, comprising
the properties, was likely to appreciste over time or at Jesst remain intact.

. The applicants alleged that the prospectuses intimeded thaet each contract for
the purchase of the properfies in question was available for inspaction. Tha
applicants however ¢lpim that the sefler was nat in fact the gwner of many of
these properiies. it wes subsaquently ascertained that the purparted sefler of
the properties, which it is alleged was not named in fhe prospectus, tumed out
o be Zephan Properiies (Pty) Lid (Zephan?. it Is the thireenth respondent.

. Each prospactus mentioned that Zephan had concluding a hoad Jeges’ In
torms of which # woultd leaseback the properties from the particular Highveld
Syndication and in him eub-ease to the existing tonants. Accordingly eaah
Highweld Syndioation would not itseif condude = lease with the individuat
tenants but would kiok to Zephan for a set rental for the entire cenbre and
presumebly Zephan would in furm charge is own rental to the sub-tenams,

1t is alao wlleged that the srospectusus sontained an urktertaking It ternms of
which Mr M Georglou, Zephan and the N Georgion Trust would bty back the
shares after five years for the same piice at which they wena originelly bought,
therahy also warranting or representing to investors that their invesiment was
safe, Some R3.6 bilflon wae invested by mambers of ihe public into the eight
Highveld Syndication companies.

. Each Highveld Syndication was placed under business reecuo in about
December 2011. Hans Kioppar, who Is the third respondent, was appointed
the bughwess rescue practitioner of each company. In terns of the busness
rascue plan{’the plar} which was adopted &t a duly convened meating under




section 161 of the Compardes Act 71 of 2008 {the Act’) Orthofouch was
purchase each Highveld Syndication and in the interm pay interest, The
investor oreditors thet preceeded to recaive a pro-rated partion of the rentsd
income under the distriution piar.

8. All the Highveld Syndications ware lumpad fogether for businsss rescie
purposes I respect of the distibution of rental income eithough transfer of the
properiiee had only faken place in the case of Highveld Syndication no's 1510
18,

tr terms of the business rescue plan the properties of Highveld Syndication
ne's 15 10 18 were o be transfered to Orthoiouch

8. Howsver Orthototieh subsaquently taited to comply with the teims of the plan
and an 7 October 2014 a schems of arrengoment was proposad betwaen
Orthotouch and its creditors undar section 158 of the Act.

10.1 s evident that from at leas? the time the amangemant was proposed that
investon: wefe considering instituting a class action. The  application o
initfate a class 2cfion was served on 18 November and a nolice of opposition
was deliversd on 24 November. The class sction is intendad to be brough on
behalf of the investors against & number of directots and ather individuals in
refation to the affsirs of the companies.

. The infended class golion seaks refief on & numher of grounds;

a. enforcament of the buy-baek agreements since the § vear perfod
ended in August 2014;

b, fraudulent or nagligent misrepreserdations contained in the
prospaciuses;

¢, fraudulent, reckiess or negligent conduct in the handiing of investor
funds by directors or others;

d. personat abiity for the fraudulent of reckiess conducting of the
investment schemes in the companies;



e. transgrassion of ststutory provislons prohibiting the redease of funds
recsivad from nvestors in properdy syniication schemes without
sknuitaneously giving transfer of the property fo tha rafavant
investment vahicie, which also has a criminal sanchion.

12. This court was nof provided with the epplication in that case. Howewver it
appeane that Zephan is controlied by Nicolas Georglou, the twelith
respondent. He Is also the managing direcior of Odhatouch which is the fingt

respondent.

13. The appficanta contend that & 300 hdividual inveators, reprasenting & 700
claims, have siready confirmed thelr participation in the class action.
Orthotouch and Klopper contend that there are betwesn 17 000 0 18 Q00
investars in the compantes but the figura of affected claimants could be up fo
23 000. } i unelenr whather thin represante the total number of individuals of
the total number of claims (which wordd be higher because an individuat may
have invaested in mare than one of the companias).

14. However, prior to service of the application to institiute a class action, a
maeting of the investors {(baing preaumably baing the only affected clasa of
refevant credilor or memnber for puposes of saction 155(2)) wea held on 12
November to considar the proposal. The report of Mr Dersk Cohon who
prosided at the meoting was preparad and on 268 November my brather
‘Moshidi J senclionad the amangement. in law the scheme of arrangement
therefore becains binding on ali creditors of the Highveld Syndications.

15.1n December the irvesiors commenced recelving the first of nine payments
due under the arangemant.

18.0n 3 March 2018 the present spplicants sunched an application to rescing
tha judgment sanctioning the arangemant altermnatively sn application for
teave to appesl. | will refer to this as the main spplication untass the context
Indicates otherwise.

They did not give notice of the meain applcation as reguired by rule 42023 on
all parties whosea interests may be affected; namely it the investors who in
lerms of section 1558} of he Companies Act ate bound by the echeme.




17.00 21 April 20150rhotouch hrought a nofica under ruis 30A setiing out the
grounds for deckaring the application en imegular proeseding. This was
{followed up on 8 May with a substantive application lo set aside the main

epplication.

18.On 15 May the applcants delivered a notice of intention (o copess the rule
30A application, This was shortly prior to the sct down date for the hearing of
the maidn application,

18. The main application was set down for 18 May but could pot proceed because
tha judge sllocated to hear the matter was on long leave,

20. The applicants subsaguently daifverad an opposing affidavil to the nde 30A
application on 4 Juna and a short Sma lefer, on 15 June, alsc brought an

application for substilited service.

21. After these evenls Orthotouch servied & replying affidavit to its rule 30A
application and subsequantly an arswering affidavit 1o the application for
subaiituted servics,

22, 0n 6 August my brother Francis J dismisaed an trgent application brought by
the: applicants fo stay the schems of arrangement process and to put a hoid
o0 the finalisation of the fiquitlation ard distribution acoount ("L&D scoouid™ In
terms of the arangement. The application was held not io be urgert. The
court did not deal with the merita but found that the epplication could have
been brought inuch sconer and that the applicants had sounhl 10 use tha
notffication regerding the L&D accourt as the pag on which {o justify urgency.

23, Shortly afterwands the appdicants delivered a replying affidavit to their
application for substihied series. Application was again mide for tha matter
o ha heard 23 a apacial motion and Same baforg ms on 15 Marnch 2018,

Orthotouch’s rute 30A appfication is supported by the 8™ 1o 16" respondents,
They are Hang Kiopper in his tepresentative capanity, the eight Highvetd
Syndication cempanies, Nicolas Georglou {SGeorgiou} personalty, Zephan, and
the trustees of the N Georglou Trust, belng Georpion, Matreen Geongiou and
Jozeph Chemaly in thelr epresentative capacitios.




THE APPLICATIONS BEFORE COURY

24. Thera ara two ppplications befone me:

&, Orthotouch's application of 21 Apri! under rute 30A to sof aside or
dismigs the apphcation to rescind the order sanctioning the scheme of
arangerant

b. The applicants’ application of 15 June for substitted service,

2B. Althotigh the applicants have sought substitued servive thay have not
concaded that their mein applicetion to negcind the ordersanctioning the
schame falls 1o comply with the nules of court.

ORTHOTOUCH'S APPLICATION UNDER RULE 30A

28, Orthotouch, supporied by the 3™ fo 16™ rspondents contend that the
rescission application i defective bacause the applicants feiled to join and
serve on afl the affected persons, who weuld include the investors in each of
the Highveld Syndicafions, or first to have applied for substituted sesvice,
They srgua that the failures o first have complisd with rule 42(2) for service
o all parsons afleciad by a resclsaion epplostion or tuls 4(2) read with §(2)
in regand fo substituted service is fatal,

27. The applicants have identifiad 17 208 investors but, as stated estior, e
rumber acsording to the Klopper and Orthatouch could ba up to 23 600, It
howavar appears that the appltcants to date have ths do facfo support of 6300
investors.

28. 1t hardly bears repeating that every investor is affected by the secission
applicalion since thay hava recotred monthly income under the sanclioned

28.Tn eny view the starting point s whether the applicants could have ottsined
detalls of alf the investore in ofder to comply with the proviaions of rule 42(2),
bt alone rule 4 st the time the maih application was launched,
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In the applicants' affidsvit opposing the ruls 30A appilication it is evident that
daspite written request the attorney représanting Cohen who is Natalls Lubbe
and Associates ing failed to provide the list of lnvestors and detalls of thosa
who vated for and agsinat the arangamernt. The same stformays reprasent
Orthotouch in the present proceadings. It s evident frum the papers as o
whole that the applicants will not get lee in winter from any of the respondents
who have opposed the application for substiuted service unlsss ordered o do
g0 by the court.

20, Secondly, the application for resnission has not yet been heard, Acsondingly
there can be no prejudics to provide & meavs whereby the applitant's right to
a hearing in onder to convinca & count that the arrdngement sheuld not have
basn sanctonad. Noras far ae | am aweare san the rules of cotirt deprive a
person of such a right where any faliure to comply camn be resolved prior to the
hearing date. None have been suggested by either Afr Snaft or Mr Rossouw
Yor the respondents. Accondingly a failure o comply with rule 42(2) at this
stage cannot be fatal since it can afways be clted.

31. Theere fs | Turther aspoct. The mnides reganding service and joinder are by thelr
natune flexible. indeed subsiiided servica can be sought at any siage, even
after a matier has bean brough! before coint and the judge i3 digsatisfied with
tha pumported garvice, Cases involving Jarge numbers of ocoupiers of land or
bulldings coma readify to mind.

There also appears to be no reason why defective service cannat he
condoned in the absence of a fohmal application provided the court is satisfied
that the chroumstances precheded service under the ordinary rules and whars
the process as served would bave been axpacted 1o coma to the attention of
each affected parson. Tha niles do not take away the court's power to
condone & faflure of strict compliancs with sarvice in appropriale
cireumstances. Furthermore the court alwaye has & divoretion o condone a
dapatture from the rides provided it is exercised judiclatly and therne i no
prejudics to an affected party.

32 Mr Brett also challenged tha effiuscy of bringing sn epplication for resciesion
at the same time as an application for leave to appesl. Provided the papers
cover both contingencies thers appsars to be no raaseon for a pary to
prechude iteeif by reason of time lknits from pursuing both avenues whaere
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there Is uncertainty. it also actically preciudes the opponent frotn contending
that whattever course ie chossn that the other course wag the comect ohe. in
the present case there is enough before me, if regard is had fo the unique but
readily comprehandible progedure of notifying those affected of a meeting to
contider & proposed arangemant that will be subject o court sanction without
further notics, to Indicate the difficuifies that the applicants would feca if forced
to make p prior electfon,

Moreover it s assumed that if the applicants are met with a challenge to the
i application propery being one for rescizsion that thay would then deat
with this aspect as a point of law, obtain finsiity ard than, ¥ necesanry, simply
raquast & sat down for Jleave (o appeal bofore the judge who sanviionad tha
arrangement, in this way no point could be teieen that the apphication for laave
to appeat tself was out of time.

33. it is therefore clenr that the application for rescission aRemativaly for leave to
appeal is not fatally defective,

34.Finslly on thia point ¥ is hecessary 1o give a definitive decision on whathar in
the clreurmstances of thia case it is necessary to join avary investor in the
rescission spplication in order to comply with rule 42, Rule 42(2) cnly requires
notine to alf affected paries. The eclual applicetion braught befare the coudt to
sanciion the schame identifies who brought it and as long 2s ths pargons
idariified iy the cifation are cited in the resciasion application there can ta no
quarrel. That has taken placs,

35. Notice o every other affecied party may therefore be given without being
formally jomed. It would be g {eek of suparerogation 10 foin over 17 000
invastors let aione the 23 000 sughested by Qrthotouch and Klopper.

38.If regard Is had to the cost Incurred by Cohen in just sending notiees fo
investons, it cegard to the meeting cakizd under saction 155(2) of the Act fo
coneider the proposed arrangement, then # is evidenlly beyond the present
individual applicants to give formad notice by jolning or serving through the
sherilf, lof afone by registered post or ez, on each nvestor togather with al
relovant dotumente. The cost wauld be in the region of REOD 000, Itia not
digputed that most of the investors are elderly trd that every investor would
have lost B significant percentage of their invesiment. Moreover a number of
investors would have pagsed awey and therafore thelr rights would have bean
bagusathed or otherwise have devnolved on ofhers.
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7.1 Is thevefore evident that requiring joinder as & sine gua non to procoading
with & nesciesion application undar e 42 would resull in langthy delay bafore
the matter could ever be heart and In exorbitant costs which would negate
the vight of the applicants, and the over 8 600 Investors who expressly support
them, of access {0 justics. Rules of pourl are there fo fackitate justice;’ not
resuft in undue delay of depiivation of the vary right scught to be exercised.
They rust be read so as nol tp frustrate the abiiity to bring & boma fide
application and they must be appled in harmony with the right of access to
lustice, the right to be notified and heard on & mather that ay prejudiclally
aifect & parson’s rights or inferests and the right to & fair trial under section 34
of tha Canstitution’,

38.While not pertinently sought, bit necessarily following on the arguments
presented, § therefore also positively find that joinder of &l the investons in tha
reacission alternativaly leave to sppeal application s unnecessary.

APPLICATION FOR SLBSTYUTED S8ERVICE

39. 1 have already fourd that there is before the court a competent appication for
substiitted servics and thet ¥ ks unnesessary 1o join each of the irvestors in
the rnainy application,

44,1 have alsa dealt with the factual difficutties of idertifiing every Investor both
by reason of the apparent recaicitrance of Kloppet, Cohen end Orthotouch,
who are the only onas who are likely 1 have accurate Hats of the subsoribers,
and by reason of such ligts not taking into acocunt the identity of the
exacutors or beneficiaries in cases whene the investor has passed avay.

A1.At this junchae | showld deal with Mr Broit's contention that thers ia somohow
a right ta privaty issue involved in the fists of investors. in the prosent case
this is & red herring by reason of the provisions of nie 42, the purpose for
chteining their names and the obvioug entittement that erdinmily orises imder
section 26(2) of the Act. The firal respondent fas not sugpested any

Everyons how the right to hrave any dispite that nan b resolved by the appication of
faw decidad In & fair public hearing batore & court or, where appropriate, anolher
Indepancant rnd inpartiad tribunas or Torum.
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impediment that might deprive the applicants of that right bearing it mind that
his own dlferd, Klopper and Cohen would have atcassed the lists for the samp

putpose 88 18 now sought by the applicants,

42, The prohibitive cost of bulk post or emaliing the documents that would have to
b sarved also may fusirate the abilily to proceed with the case. { have alac
considerad wilising SENS. However it appears thet this mathod of nofification
adopied by the JSE is imited {o Heted companisg.

43. i is furthor evident from the nurabrer of investors who aliegedly atiended the
mesting to vote on the arangament that the phanomanon of vider apathy vas
prevalent.

44. In my view the first stap is 10 secure the list of ali invastors, Dus o the
condutt of the relevant respondents it is necessary that thay provide the lists
to the spplicants. This will inciude the st that Cohen has of the namas and
contact detslls of all those who altended the section 155(2) meating to vote on
the armangement. They sbyiously carnot be sccused of voter apathy.

48. However amonig those are investors who have actively Joined in the class
action. On sdeguate written proof that they support the dlass getion and
suppor! the rescission application, which may be done by 2 round robin list
viitls their names, identity numbers end slyneiures ¥ appears unnecesseary that
theyy he served with papers, uniess thiy specificatly requeast ao In writing.

48, That leaves the bafance of investore who stif appear to reprasent the majority
of those effected. The requiremant of giving notice must hawever not
ultimately frustrate the ahilify to hive the application hagrd on s merits with
adequate safeguards that anyons wishing lo opposa i is fikely to have
acquired knowledgo of the application. In this regard | bear in mind thet
investors may prafer o go along with the smengement,

47, In my view a hybrid solution appears approprate in order to secure the
fiketihood of notice o the grestesnt number of parsong with dua regard to cost,
avokling dolay in the disposal of the application and the rght to have the
thispute resotved fairly.
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OROER

48,1 accordingly ordar that;

#. The Rule 30A application is diemissed.

b. tis daclared that the jolnder of afl Investors in the application for
reacission alternatively for leave to appes! ("the main applieation’) i

LNNBCORBATY.

¢ The first and third responderts ane 1o jointly provide to the appiicants'
attorneys of recard by no later than 8 June 2018 a fist agraod botween
such reapondents, of all parsons who were entitied to vote in reapect of
the arengemant and to whom natfcs theveof vras glven;

d. The second respondent js fo proviie to the applicants’ attorneys of
racord by no later than 8 Jure 2016 a Fet of afl persons who voted,
whsther in pemson or by proxy in favour of or against the approval of

‘the amangement

e. Each such list shall contain & fisf of all known contact defails, including
emall addressns and celfiphore mimbers, with leave granfed to e
applicants fo approach this court on the same papers, duly
supplemanted, if they conlersd that information available to such
respondents of email addresses and celiphone numbers hes not been
provided.

f. The applicants ehall no later than 11 Juty 2016;

i. Give notice of the maln sppiication on sach persons who voled
at the meeting in terns of seclion 185(2) of the Companies At
convened an 12 Novernbar 2094 to consider the proposed
scheme of arrangement provided thet;
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1. # shall be unnecessary io give nolice io any passon vwho
has expressly walved in witiing #n eniftioment to receive
such applivation; # being sufficlent for stch purpowe i
stieh pedson has sighed a round robin #st againet their
pames, and  provided hs or her kKentity number {or in
caze of a company the responsible person’s name and
the eonfities name and registration number), or has
utherwize in wiiting exproesly associanted with the dlase
aelion and the application,

2. such notice shafl be by way of emall or sme, or failing
which by registered post, stating that;

# the founding papars in the muin applicstion are
accessible and avalleble for reading and downioag
on the webslta ‘heaction.co.za®,

b. stafing the date of hearing of the msain application
and tha fime pariod for filing & notico of opposition
which shall be 10 days from date of confinmed
transmission, and the ftime pedod for filing
opposing papers being 20 days from date of such
cordfirned transmission;

¢. and in the case of emalls reproducing the same
contents as the notice which % to appeer in tha
newspapers as set in the following pamgraph
while the sms shai! contain a link to the aforesald
website;

i. Give notice to alf the investors referred to in the foundkig papers
in the mesin application by,
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1. publication of & notiea In the Sunday Times, The City
Press end Rapport newspepsrs at least three weeks
befora the: hesring:

2. by making avallable for reading amd download, and
keaping so avallable, the founding papers in the main
applention on the websie heaction.co.zm";

o. the contents of such nolice in the aforesaid
newspapars shall be similar to the notices which
appeared in the Sunday Times and Rapport on 16
March 2015, except for the new date of hearlng
and that the time peried for fling a nofica of
opposition which shall be 10 days from date of
publication, and the time pedcd for filng opposing
papers being 20 days from date of such
publication,

Tha first and third to sideanth respondents inclusive shall pay the costs
cf RA0A mpplication, inchiding fhe costs of fwo counss), jointly and
severally the one paying the other {o be absoived;

Tha gosts In the application for substituted service shall be costs In the
main application unless the court hearing that application directs those
costs to be couts in any other application or action, in which case such
ooste will be costs in thet other proceading.

=
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IN THE JIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL IRVISION, FOHANNESBURG

CASE NO: 2014742334

PH NO: 8
JOHANNESBURG, 26 May 2046
BEFORE THE HONOURABLE JUDGE SPILG
In the ex parte application o
JURIE JOHANNES GELDENHUYS 7* Applicant
ARYHUR BRADY COCHRAINE 2% Applicant
SHARON A4N VLOE 3 Applicant
OETHOTOUCH LIMITED 3% 08- 27 1 Respondent
PEREE PEDOE COHEN N.O, SR 2* Respondent
HANS KLOPPER N.O. 3™ Respondent
HIGERVELD SYNDICATION NO 15 LIMITED £ Respondent
HIGH HIGHVELD SYNOICATIONNO 16 LIMITED 5* Respondent
HIGHVELD S¥NDICATION NO 17 LIMITED " Respondent
HIGHVELD SENDICATION NG 18 LIMITED 7* Respondent
BICAVELD SYNPICATION NO 19 ERHITED £ Respondent
HIGH HIGHVELD SYNDICATION NO 20 LIMITED 9* Respondent
HIGHVELD SYNDICATION NO 2§ LIMITED 10* Respondent
FYGHVELD SYNDICATION NO 22 LIMITED 11 Respondent

(“the Highveld Compantes™)
NICOLAS GEORGIOU 12 Respondent
ZEPHAN PROPERTIES (PTY) limited 13™ Respondent
NICOLAS GEORGEIQU N, 14* Respondent
MAUREEN LYNETTE GEORGIOU N.0, 15" Raspondent
JOSEPH CHEMALY N.O. 16 Respondent
GEORGE NOCOLAS GEORGIOU 17 Respordent




MICRAEL NTCOLAS GEORGIOU 18 Respondeny

HENDRIE JACOBUS MYBURG 19 Resparatent
BOSMAN & VISSER (PTY) LIMITED 20° Respondent
PICKVEST (PTY) LIMTIED 21% Buspondent
HEINRICH PIETER MOLLER 2™ Respondent
WILLEM MORKEY STEYN 25 Respondens
BAREND STEFANUS VAN DER LINDER 24* Respondent
FREDERICK JULIUS REFCHEL 25% Respondent
EUGENE ERUGER INC. 26™ Respondent
THE COMPANIES AND INTELLECTUAL 27 Respondest
FROPERTY COMMISSION OF SOUTH AFRICA

(e

And

THE HIGHVELD SYNDICATION INVESTORS {“the mala apphcation)

F

The ex parte application af}

ORTHOTOUCH LIMITED

HAVING read the dovuments filed of recard and having considered the matter:-
IT IS ORDERED THAT:-
I Rude 304 Application is diseissed,
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I THE RIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, 20HANMMESBLRG

{1}  REPORYABLE NO
B oF

i the roatter hetweem

CASE NO: 42334/2014

First Applicamt

Snrord AppReant

Thicd Appticant

First Resprostdond
Second Rapendet
Tirkrd Responding

Feourth to Frpenty-mismtlh
Rerpondents




(e Main Application”)

I re

The ex parte appifcation oft

[tegistration number: 2010/C08056/05)

Appiication for the senctioning of a Schorne of Arrangement in
terms of section 155(7} of the Companles Act, no 71 of 2008

{"the ex parte applization”}

APPLICATION FOR LEAVE TO APPEAL

SPILG, J:

1 Seplamber 20168

INTRODUGTION
1. The parties will ba idantifiad as In the original application,
2. There were a number of compating interiacutory applications brought which

weore dealt with as a special motion. They came 10 be raduced 10 two
applicatizns which reqdred defemmination.



3. In the one, the first respondent brought & rule A0A application to declare s an
rragular procaading the application brought by the applicants to escind an
order the sanctoning a scheme of arrangement. it was contendsd that the
resciesion apphication was defactive betause of 2 failure o join and give
hotice to afl he alfected persons, who would include the Investors in aach of
the Fighveld Syndications, or first lo have applied for substiited senvios. it
was comiman causa that they number batween 17 000 to 18 000 incividuals,
This application waa supported by the thint fo sixieanth respondents. The
respondents argued that the failure in not first complying with rute 42(2) (and
abtaln an order for notios to be given to 2 persons affactad by the restission
application} or in not complying with rule 4(2) read with 5(2} (in mgard to
subsgiituted service) was fited.

{ held that the rescission epplication was not fatally defective.

4, |n tha aher, the appiicants sppled for substituted service of e mecission
appiication afiowing for notice o o vestors by means of a notice intwo
nafanal weakend newapapers which would direct them to s website where
the application could b2 viewed and downloaded. The thind respondent
fnclicated that he would abide the decision in this regard.

i considered that the form of notice proposed by the applicants was
inadequate and would amount to only formadistic complisnce, i my viaw an
affective form of nolification, having regard to the number of investore {and
taking into account those who allepedly supporied the rescission application),
raquined a structured order whereby infer affa the third mepondent (Mr
Kioppsr in his represerdative capasily} would be involved in providing the
names and contact details of the relevant investors. This is reflected inthe
terms of the order,




5. The firet respondent accepts that the judgment in respect of the ride J0A
applicatian s not appealable,

# however contends that the order for substitded service is appealabie.
Klonper who abided the decision of the court in this regand riow enters the fray
and afso applies for leave to appeal on the grourds that he being subjected to
& mandatory order withott having been heard,

8. There are two preliminary insues. The first iz whether the order for subslituted
satvice is appealable, The second Is whether Kiopper is entitled {n spply for
jeave to gppeal without an explanation as to why he I8 no longer prepared o
abide the decision and wherg he does nat assert prejudice.

APPEALABILITY

7. The respondents rely on Nova Praperly Group Holdings Lid v Cobbett and
others 2016{4} 54 317 (SCA] as the basis for being entitted fo appesl an
orcter which ls purely Interlocutory in form and in effect.

8, Leaving aside the requiremen?, at the time, that the Constiutional Court could
only &a selzed with a constiutions] issue i South Africen Informal Trders
Forum apd Qthers v City of Johannesbury and Others 2014 {4} 5A 371 (CC)
{the "SAITF casae’ the court heid that thena s no absolula bar agadnst sn
irteriocutory arder being appeslabie, In the SAITF case the court aliowsd an
appaat because the Baue was determinative of the rights and obligations
between the parties and thet, a= stated in the subsequent case of 2wy and
Offwers v Ethelwint Munivipality and Offiers 2014 {4) SA 580 {CC) st pera 53;

“The qualifier is the interesls of justice, since interim ordars can be
raconsicered and aftered by the court of first instenca.”




8. In Nova Property the SCA hold that section 171} of ihe Superar Courts Act
gives express recognition that the paramount consideration remains the
nterosts of justics.

10. 1t appears that ong of critical Issizes that the SAFTF case required to be
considered was whether the point ralsed and decided Iz deteminaiive of the
rights and obfigutions bebyeen the parties, Clearly the guestion of substivuted
sarvics cannot ba.

11-My findings are tharsfore not definitive of the main issues to be dealt with in
the rescisslon proseedinga. My decislon is purely concemmed with how best 1o
giva effactive service where there are many thousands of affected lnvestoss.

12, Adv Braff in erdicipation of this contended for e new ground of appsal not
foreshadowed Iy elther the appiloation for leave to appeal or in his heads of
srgument; namely that there was a substentive constitutional law point
involving access o information, it was contended that the provisions of the
Fromotion of Access to information Act 2 of 2000 {"PAIA") would not be
respected in that the privacy rights of investars would be affected if Klopper
was to provide the information as required in my onder without firgt procasding
in terms of that Act. [t was contended that my order was thaerefore wilra vires,

13.Adv Breit's attention was drawn 10 $7¢1) of PALA which exempis from the
purview of tha Act infer afia reconded information requested after the
eommencement of eivil procesdings from any public or private body. The
subseclion reads:

{1) This Act does not apply fo & record of & public body or a privete
body H#-

{8) thet recort is raquestad for the purpose of srimine or eivil
proceedings;




(B svreguested affer the commencement of speh oritninal or
civil proveedings, as the case may be; antd

{£)  the production of or access fo that record for the puiposs
referrad i in paragraph {8) is providad for in any other lew.

The respendents coticedsd that the point was not good.

14. 1t wes then contended that there was some substantive irmegularity in that |
coukt not make sn arder which had not bean sought by the applicant.

The applicants had sought relief frem the siichures of notice to all affected
persons or peraonal sefvice unter rules 42 or4 of the Undform Rules
respectively. | considered ihat # was yniikely to propery serve Ks intended
purpose and fiat 2 more effective means of giving nolica should ha sdopbed,
it vl also be recalled that the applcation was heard together with the Rule
30A appFcation where | was contended that the faliure to give nolice of the
resciseion application fo &l nvestors was fatal.

1&. The respondents cannot have it both ways. This is 3 classic case of a party
patforming cart whesls vith no purpose other than to froatrate the merfts of
the case baing dealt vith expeditiously,

In the Rule 30A application the regpondants challenged the faiiure o give
euch investor natice and it the substfuied service application Xiopper veas
prapared to abkle the decision #f the court ordered a much diuted forn of
giving notice lo Investors, What was before the court was an application for
substiuted service and the court detenmined how best to deal with it buating
in mind that the affecied pareons who have an interests are the investurs
whosa right 1o be heand on whather thay suppart of shiedt to the grant of the
rescigsion application are pararnount. Accardingly ¥ the interests of justice are
taken into socount thedr rights prevall.

[

e -




18. Moreaver it ks difficutt 8o see why | would be in the interstites of justicn to
further delay the determinstion of the merits. The lssties ralead now are
symplomatic of a Stalingrad defence; whare slde issuet teken on appeni
simply delay the matter and bulld up costs for lay ligants against those who
have deep pockets. The risk of belng financially out-fitigsted cannot be in the
interests of justica particularly whers the Interests of justice are served
ullimately by ensuring that the most effective and practical mesans I3 adopted

ter bring the rescission application to the natiue of the thousands of affected
investors,

——— v s e o e mim e 1 s

17.Thia does not aoem 1o be an issue in respact of which the first respondent can
complaln,

i o B Pt e § A, L2

18.Ae regards Kiopper, who B ¢ited in his capacity as the duly appointed
business rescue practitioner, the court mquired a more effective form of
satvive, Thiz cannot possibly be defrimartal to the inferests he is required &
protect and serve, considaring his duttes and responsibifiies under the
Companies AL If & is, then he was oblized to say s under vath when
explalning why he has changed his non-intervantion position. The form of
notice or service and when and how it will be relaxed is a discretionaty Judicial
powar exercleed on a regular basis by cotris whan focking after the Interests
of all patentislly affected parties who are not prasently before court

18.The attempt Io make the case it within the scope of a substantiva law point in
order render & appealable is misconceived. The respandents are frying fo
force a square pag into a round hote.

Tha order matle I neher final nor definitive of any fAghts. it remalns & purely

procedaral mesns of ghing notice in a practical manner to over 17 000
dividuals.

20.1In my view this case i not appealable.




THE MERITS

21.H | am nootrect on the issue of appeatablily, then save for possibly an
immatedial eror regarding who attorney Lubbe reprasanded, 1 am satioffed on
re-feading the judgment in tight of the points ralsad that an appeal woukd et
have reasonable prospects of success, § should add that this would be on the
asgumption thet | was not sxerciting a judicial discretion. | howaver belfave
that the issue of substituted service on parsons wha are nat before the court
concems the exercise of a judicial discration and no acceptabls grounds have
besn raised for challanging the basis upon which the discrefion was
Improperly exarclsed.

ORDER

22 Aside from daciding the application for leave to appes it was agreed that !
should amend the order for substituted service so as 1o take into acceunt any
further appeal process. The s were was agreed upon,

23.1 aceordingly order that:

1. The application for keave 1o appeal Is refirsed

2. The order of 26 May 2018 is amended as folows;

8. The dale of § Jume 2016 in pare 4 Is delated and roplaced with:
“within three weeks of the respondents exhausting the appasl
process”

b. The date of 11 July 2016 In para § Iy delelsd snd replaced vwith:

*within sight wveaks of the respondents exhausting the appeal
process®




3. Tha regpondents are o pay the costs of e application Including the cosis
of lwa counsel

R Lk

DATES OF HEARING: 5

DATE OF JUDGMENT: 1 September 2016

LEGAL REPRESENTATIVES:

FORAPPUCANTS:  Adv NJ Graves SC
CHIMaree
Theron & Partners ofo BOK Artomeys
FOR FIRST RESPONDENT:  Acv Breet SC

Adv § Smit

Muthalle Lubbe & Assodiates Inc

FOR 3% to 14™ RESPOMDENTS:  Adv Smilt
Faber Coorts Eilis B Austin inc
Kyriasols Ine




IN THE HIGH COURT QF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG

CASENQ:  2014/42334

PIHNO: 0
JOHANNESBURG, 0F September 2016 -
BEFORE THE HONOURABLE JUDGE SPILG
I the ex parte appication of:-
JURLE JOHANNES GELDENHUYS I Appiicant
ARTHER BRADY COCHRAINE 2! Applicast
SHARON AAN VLOK 3" Applicant
and
ORTHOTOICH LIMITED ¥ Respandent
DEREK PEDOE COHEN N.O. | & 7 Respordent
HANS RLOPFER N.O. 3™ Respondent
HIGENVELD SYNDICATION NO I3 4 Respondent
HIGH HIGHVELD SYNDICATION NO 16 LIMITED 5* Respondent
HIGHVELD SYNDICATION NO 17 LIMITED 5 Respondent
HIGHVELD SYNDICATION NO 18 LEMITED 7* Respondent
HIGHVELD SYNDICATION NO 19 LIMITED ¥* Responderst
HIGH BIGHVELD SYNDICATION NO 20 LIMITED & Bespondent
HIGHVELD SYNDICATION NO 21 LIMITED Y0 Respondent
HIGHVELD SYNDICATION NO 22 LIMITED 1% Respondent

{“the Bigiveid Compenies”}

NICOLAS GEORGIOU 12* Resporndent
ZEPHAN PROPERTIES (PTY) limitod 137 Rospondent
NICOLAS GEORGEIOU N.O 14" Respondent
MAUREEN LYNETTE GEORGIOU N.O. 15" Respondent

JOSEPH CHEMALY N.O. 16" Respondent




wle

GEORGE NOCOLAS GEORGIOU
MICHAEL NICOLAS GEORGIOU
HENDRIK JACOBUS MYBURG
BOSMAN & VISSER (PTY) LIMITED
PICKVEST (PTY) LIMITED

HEINRICH PIETER MOLLER

WALLEM MORKEL STEXN

BAREND STEFANUS VAN DER LINDER
FREDERICE JULIUS RETCHEL
EUGENE KRUGER {NC.

THE COMPANIES AND INTELLECTUAL
PROPERTY COMMISSION OF SOUTH AFRICA,

(CIPC)

And

THE HIGHVELD SYNDICATION INVESTORS
In re:

The ex parte application of:

ORTHOTOUCH LIMITED

17 Respumdent
18" Respondent
" Bespondent
20" Respondust
21" Respondent
22 Respondent
23 Respondent
24 Respondent
25% Respondent
26* Respondent
27* Respondent

{“the main application)

Application for the sunctioning of a Scheme of Arrangement
in terms of sectlon 155(7) of the Comprrdes Aci, No 71 of 2008

{“the ex parte application “}

HAVING read the documents filed of record ard having considered the malter -

THE COURT ORDERS -

1 The Application for Leave to Appeal s refised.

z The Respondenis to pay the cosis of the qpplication including costs of Two

Cnansel.
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MPUBEJC OF SQUTH AFREC&

THE OFFICE OF THE REGISTRAR
Gauteng Local Divisioft
Juhagnasburgﬁm |

UNIT: ARCHIVES
19™ FLOOR

Tel;:0113350300

DATE; 28-09-2016 2014442334

T 8CA : | Arehives Registrar
C:

| SUBJECT: { The court orders for 2014442334

| Thandi Malele the regisirar of the above mentioned division do heraby state
aﬂ: i aam that the we have two gourt ordars for the file of 2014/ 42334 which

es on 26% May 2016 and 1* September 2016,
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