
1 

 

 

CASE NUMBER:  03/2020 

 

DATE OF HEARING: 03 JUNE 2020  

JUDGMENT RELEASE DATE: 24 JUNE 2020 

 

 

THE NOVA PROPERTY GROUP        COMPLAINANT 

 

vs 

 

 

SABC - RSG           RESPONDENT 

 

TRIBUNAL:  PROF HP VILJOEN (CHAIRPERSON) 

   ADV S LÖTTER (DEPUTY CHAIRPERSON)     

DR L VENTER    

 

For the Complainant:  Mr Myburgh, The Nova Property Group. 

 

For the Broadcaster: Mr Nyiko Shibambo, Acting Manager, Ms Refilwe Timana, 

Compliance Officer of the Broadcast Compliance of the SABC accompanied by Mr Van 

Niekerk of RSG. 

______________________________________________________________________________ 

A complaint was lodged by the complainant company against the broadcaster of the programme 

RSG Geldsake in which comments were made by the presenter which put the company in a bad 

light – although the presenter stated that there may have been contravention of certain 

legislation, the complainant persisted in the complaint that the presenter made the remarks with  

utmost malice and with the view to creating maximum damage to the company – the presenter 

did not state that there had been contraventions of legislation – Tribunal finding that broadcast 

constituted comments being honest expressions of opinion made on facts truly stated or fairly 

indicated – no contravention found - The Nova Property Group vs RSG, Case No: 03/2020 

(BCCSA).  
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SUMMARY 

 

A complaint was lodged by the Nova Property Group against the broadcaster of the 

programme RSG Geldsake. This is a programme in which business and financial issues are 

being discussed. The presenter mentioned, inter alia, that a reportable irregularity was 

referred to the Independent Regulatory Board for Auditors by the company’s auditors. 

This obviously put the company in a bad light. The presenter stated that there may have 

been contraventions of certain legislation, and the complainant insisted that the presenter 

made the remarks with utmost malice and with the view to creating maximum damage to 

the company. The presenter did not state as a fact that there had been contraventions of 

legislation. The Tribunal found that the broadcast consisted of comments that were honest 

expressions of opinion made on facts truly stated or fairly indicated. No contravention of 

the Code was found and the complaint was not upheld. 

  

 

JUDGMENT 

HP VILJOEN   

 

[1] The Registrar received a complaint concerning some comments made in the programme 

RSG Geldsake (Money matters) which was broadcast on 23 February 2020 on the 

Afrikaans radio station, RSG. In the broadcast the presenter, Mr Ryk van Niekerk, 

commented on the affairs of a company known as the Nova Property Group, of which Mr 

Myburgh, who appeared before us, is an executive director.  During the discussion on air, 

the presenter allegedly mentioned certain facts and made some comments which put the 

company in a bad light.  It is against this broadcast that a complaint was lodged. 

 

[2] The complaint reads as follows:  

 “1 Introduction 

  
A broadcasting complaint against RSG 100-104 FM (“RSG”) is hereby lodged with the 
Broadcasting Complaints Commission of South Africa (“BCCSA”) regarding a contravention 
of code 12.(2) and 12.(3) of the BCCSA Free-to-Air Code of Conduct for Broadcasting 
Service Licensees 2009 (“Code”). 

  

1. Background 
  

1.1 The Nova Property Group is a group of companies trading in property investment and 
property development. 

  
1.2  The holding company of the Nova Property Group is Nova PropGrow Group Holdings 

Limited. 
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1.3  The Nova Group has for many years been the subject of, in many instances, incorrect, 
negative, malicious and damaging reporting by Mr Ryk van Niekerk of Moneyweb. 

  
1.4  The history of the above is clear when Moneyweb's reporting is reviewed. 
  
1.5  We are not attaching historical reporting, as this will unnecessarily burden this letter. 
  
1.6  You are however invited to view the Moneyweb reporting regarding the Nova 

Group, with reference to the Moneyweb Website Platform, in regard to "Nova" or 
"Nova Group", as part of the Nova Group’s complaints contained in this letter. 

  
1.7  We trust that Moneyweb and its editor, Mr Ryk van Niekerk, need no introduction to 

you from the Nova Group. 
  

2. First Complaint 

  
2.1  On Monday 23 February 2020, Moneyweb, under the hand of Mr Ryk van Niekerk, 

published an article ("the article") on its Website Platform, regarding the Nova Group, 
under the heading “Irba reports Nova to Sars and CIPC” with subheading “Sharemax 
rescue vehicle to be investigated for possible transgressions of tax legislation and the 
Companies Act”. 

  
2.2  A copy of the article is attached, as Annexure “A”. 
  
2.3  On Monday 23 February 2020, between 18h00 and 19h00, Mr Ryk van Niekerk, as 

producer and anchor of the national business radio show, RSG Geldsake and under 
his banner as editor of Moneyweb, hosted two radio broadcasts on RSG radio, during 
which Mr van Niekerk made a number of statements ("the radio statements") 
regarding the Nova Group.  

 
2.4  Transcripts of the two RSG broadcasts (“the RSG broadcasts”), containing the radio 

statements, are attached as Annexures "B" and "C". 
  

2.5  The links to the RSG broadcasts, are https://www.moneyweb.co.za/moneyweb-
radio/markoorsig-625/ and https://www.moneyweb.co.za/moneyweb-radio/hoekom-
moet-jy-weet-of-bekommerd-wees-oor-programmeerbare-kameras/ . 

 
2.6  It is the modus operandi of Mr van Niekerk to publish an article on Moneyweb early in 

the morning and then follow that article up with an RSG radio broadcast, which he 
hosts, wearing his Moneyweb hat, late afternoon on the same day. 

    
2.7  The reason for this is for Mr van Niekerk to reach his Moneyweb readers through the 

article and then to follow up the article with his RSG listeners, still representing 
Moneyweb, on the same day, his target audience being a mixture of readers and 
listeners. 

  

2.8  This modus operandi was followed by Mr van Niekerk in regard to the article, the RSG 
broadcasts, and the radio statements, forming the subject matter of this letter and the 
complaints encompassed herein: 

  
 Publication of the article early morning on 23 February 2020, followed by the RSG 

broadcasts, containing the radio statements early evening, between 18h00 and 19h00, 
on 23 February 2020. 

  

https://www.moneyweb.co.za/moneyweb-radio/markoorsig-625/%20and
https://www.moneyweb.co.za/moneyweb-radio/markoorsig-625/%20and
https://www.moneyweb.co.za/moneyweb-radio/hoekom-moet-jy-weet-of-bekommerd-wees-oor-programmeerbare-kameras/
https://www.moneyweb.co.za/moneyweb-radio/hoekom-moet-jy-weet-of-bekommerd-wees-oor-programmeerbare-kameras/
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2.9  The RSG broadcasts and the radio statements are follow ups on the article and a 
perpetuation of the article, with the purpose of keeping the article alive into the 
evening of 23 February 2020, and utilising the RSG broadcast platform to perpetuate 
the incorrect, negative, malicious and damaging reporting in regard to the Nova 
Group, as contained in the article. 

  
2.10 One should, therefore, regard the article and the radio statements as one combined 

form of reporting by Mr van Niekerk and Moneyweb, in regard to the Nova Group. 
  
2.11 In the article, Mr van Niekerk makes several statements regarding the Nova Group. 
  

2.11.1      The Nova Group is "....to be investigated for possible transgressions of tax 
legislation and the Companies Act". 

  
2.11.2     "The nature of the reportable irregularity has not been disclosed, but the 

hints are there". 
 
2.11.3 "The Nova Group may have contravened the Companies Act and tax 

regulations". 
  
2.11.4 "Irba did not disclose the nature of the RI, but the mere referral to CIPC and 

Sars suggests possible transgressions of the Companies Act and tax 
legislation." 

  
2.11.5 "Although the nature of the RI was not disclosed, the Auditing Profession Act 

states that any RI highlights a potential unlawful act committed by directors 
or the management of the company, which may lead to creditors and other 
stakeholders suffering a "material financial loss". This may be fraudulent or 
amount to theft, or represent a material breach of any fiduciary duty." 

  

3.11 We highlight below, the last sentence paraphrased in 3.11.5 above:  
  

3.12.1      "This may be fraudulent or amount to theft, or represent a material breach of 
any fiduciary duty." 

  
3.12 In the radio statements, Mr van Niekerk makes several statements regarding the Nova 

Group.  
  

3.13.1 In the third sentence of Annexure "B", Mr van Niekerk states:  
  

"......en dit het nou onlangs aan die lig gekom day SAID en ook die 
reguleerder van maatskappye of CIPC ondersoeke na Nova doen." 

  
3.13.2 In the sixth sentence of Annexure "B", Mr van Niekerk states, as a clear 

conclusion     to   which he has come, which conclusion he states as a fact:  
  

 "......so, dit is baie interessant dat daar nou ondersoeke na die maatskappy 
is."  

  
3.13.3      In the third and second last sentences of paragraph 3 of Annexure “C”, Mr 

van Niekerk states:  
  

"……En dit het nou aan die lig gekom dat die ouditeur an Nova, Nexia SABT 
het rapporteerbare ongeruimheid by IRBA ingedien het (IRBA is die 
reguleerder van ouditeure) en hulle het dit verwys na die SAID en CIPC.  En 
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dit dui daarop dat daar oortredings van belasting en selfs die maatskappywet 
is.  " 

  
3.13.4      In the last sentence of paragraph 3 of Annexure "C", Mr van Niekerk states:  
  

"……So, ons weet nie waaroor dit gaan nie, hierdie rapporteerbare 
ongeruimdhede nie, maar dit is rooi gevaarligte wat moet flits dat hier groot 
probleme is." 

  
3.14 We highlight below, the last sentence paraphrased in 3.13.3 above: 

  
3.14.1 "En dit dui daarop dat daar oortredings van belasting en selfs die 

Maatskappywet is." 
  

3.15 The radio statements paraphrased in 3.13.1, 3.13.2 and 3.13.4, are referrals to 
matters relating to the Nova Group, dealt with in the article, and reflects a perpetuation 
of the article in the RSG broadcasts. 

  
3.16 Having regard to the above paraphrased portions from the radio statements, it is clear 

that Mr van Niekerk and RSG states as a fact, intentionally, with utmost malice and 
with the view to creating maximum damage to the Nova Group and its functionaries 
and especially its Chairman and Chief Executive Officer, that the Nova Group - 

  
3.16.1 is being investigated by SARS, the Registrar of Companies and CIPC, inter 

alia, in regard to fraud, theft, contraventions of the Companies Act and tax 
legislation and regulations; and 

  
3.16.2 has contravened tax legislation and regulations, and is in material breach of 

fiduciary duty,  with reference to, notionally, but rather independent thereof, a 
Reportable Irregularity, the nature and extent of which RI Mr van Niekerk 
clearly states (in the paraphrased portion referred to in 3.13.4 above) he has 
no knowledge of. 

  

3.17 There is no truth in the statements referred to in 3.16.1 and 3.16.2 above, by RSG and 
Mr van Niekerk.   

 
3.18 The Nova Group categorically states that -  

  
3.18.1 there are no investigations in regard to the Nova Group by SARS, the 

Registrar of Companies and the CIPC, relating to the matters stated by 
Moneyweb and Mr van Niekerk, and most certainly not in regard to "fraud, 
theft, contraventions of the Companies Act and tax legislation and 
regulations" and  

  
3.18.2 the Nova Group has not contravened tax legislation and regulations and is 

not in material breach of fiduciary duty, as stated by Mr van Niekerk and 
RSG in the radio statements. 

  

3.19 RSG and Mr van Niekerk are challenged to provide proof of the correctness of the 
impressions and innuendos created by them, as referred to in 3.16 above, with 
specific reference to the statement that the Nova Group is being investigated by Sars, 
the Registrar of Companies and CIPC, for whatever reason, including in regard to 
fraud, theft, the contraventions of the Companies Act and tax legislation and 
regulations, and that the Nova Group has contravened tax legislation and regulations, 
and is in material breach of fiduciary duty.  
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3.20 We require that the BCCSA take RSG and its producer and anchor of RSG Geldsake, 
Mr van Niekerk, to task regarding their intentional portraying of incorrect comments as 
facts.   

  
3.21 At the very least, the Nova Group requires: 

  
3.21.1    RSG be ordered to broadcast, as the first item of its RSG Geldsake 

programmes for one week, a clear and unequivocal retraction and 
rectification, that RSG stated in broadcasts during February 2020 that the 
Nova Group is being investigated by SARS and the CIPC.  The Nova Group 
is, in fact, not being investigated by SARS or the CIPC, as was stated as a 
fact during broadcasts anchored by Mr Ryk van Niekerk, in contravention of 
code 12. (2); and 

 
 3.21.2     RSG confirms that it erred in that it was not stated in the programme that a 

representative of Nova indicated that he/she was not available for comment, 
as is required in terms of code 12.(3). 

 
It is clear that Mr van Niekerk uses RSG programme contents, specifically 
RSG Geldsake, in pursuance of a private interest of his own, in reporting and 
discussing what appeals to the public (what is interesting to the public) and 
may increase his listeners, as opposed to reporting and discussing what is in 
the public interest to be made known, as held by Cobett CJ in Financial Mail 
(Pty) Ltd and Others v Sage Holdings Ltd and Another, 1993(2)/SA/451(A).  

 
We await your responses.” 
 

 

[3] The Broadcaster responded as follows: 

 “BCCSA COMPLAINT: C.F MYBURGH - RSG - GELDSAKE- 24.02.2020 - 18:00 

 
In respect of the above-mentioned complaint, we submit an electronic copy of the segment.  The 
SABC has noted the concerns raised by the complainants: 

 
1. Mr Ryk van Niekerk, is the editor of Moneyweb and the presenter of RSG Geldsake.  He has 

been an investigative journalist for nearly two decades and has investigated developments at 
the Nova Group since 2011. 

 
2. Mr Myburgh has often expressed the view, as he again does in paragraph 2.3 of his 

complaint to the BCCSA, that Mr Van Niekerk's reportage on the affairs of Nova has been 
incorrect and malicious. Mr Myburgh provides no proof or basis for this accusation. 

  
3. The focus of RSG Geldsake is topical business and financial news. Moneyweb is a large 

digital business publication and is contracted by the SABC to produce RSG Geldsake.  It is 
therefore inevitable that major business and financial news stories that feature on Moneyweb 
will also be discussed on RSG Geldsake.  There is nothing untoward, sinister or malicious 
about Mr Van Niekerk's involvement with both Moneyweb and RSG Geldsake, as the 
Complainant suggests in paragraphs 3.6 and 3.7 of the complaint. 

 
4. This response will only focus on the actual broadcast Mr Myburgh's complaint relates to. 

 
5. The SABC wish to state, at the outset, that the transcription the Complainant submitted as 

part of its complaint to the BCCSA is inaccurate.  Certain words said during the show – 
which the SABC believes are material to the resolution of this dispute – have been omitted 
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by the Complainant in his transcript. I will draw the Commission’s attention to this where 
relevant. 

 
6. In the paragraphs below, it will be shown that the RSG Geldsake broadcast complained of, 

the CIPC and South African Revenue Service (SARS) are indeed busy with investigations 
into Nova stemming from the Independent Regulatory Board of Auditors' (IRBA’s) referral of 
a Reportable Irregularity (RI) to these bodies.  Nexia SAB&T reported the RI to IRBA. The 
CIPC is the regulator that enforces adherence to the Companies Act.  IRBA regulates the 
auditing industry. 

 
7. Before the merits of the complaint is addressed. it is important to provide some background 

on Nova.  The Nova Property Group was established in or around 2012 to act as the ‘rescue 
vehicle’ of the failed Sharemax property syndication scheme. Around 18 000 mostly-elderly 
people invested nearly R5 billion in Sharemax. Nova took control of the former Sharemax 
assets in 2011 and was tasked with managing the properties and earning profits to repay the 
money the 18 000 investors put into the company. 

 
8. Developments at the company are therefore of significant public interest. 

 

9. During the audit process of the 2018/19 financial period Nova's auditor, Nexia SAB&T, 

reported a RI to IRBA on 5 December 2019. It is important to note how serious a RI is. The 

Auditing Professions Act defines a RI as follows: 

 

Section 1 of the Auditing Profession Act defines a reportable irregularity as follows:  
 
"reportable irregularity" means any unlawful act or omission committed by any person 
responsible for the management of an entity, which —  
 
(a)  has caused or is likely to cause material financial loss to the entity or to any partner, 

member, shareholder, creditor or investor of the entity in respect of his, her or its 
dealings with that entity; or 

 
(b)  is fraudulent or amounts to theft; or  
 
(c)  represents a material breach of any fiduciary duty owed by such person to the entity or 

any partner, member, shareholder, creditor or investor of the entity under any law 

applying to  the entity or the conduct or management thereof.  

 

10. Once a RI is filed, the auditor and management have 30 days to engage and resolve the 

apparent transgressions.  It offers an opportunity to the board to explain and show the 

auditors that the apparent transgression is not a breach of any legislation.  However, the 

parties could not resolve the issue, and Nexia SAB&T reported a second RI to IRBA on 4 

January 2020. IRBA then reported the RI to CIPC and SARS. IRBA's confirmation is 

attached as Annexure 1 and Annexure 1 A. 

 

11. The referral of the RI to CIPC and SARS is a significant event and extremely serious, as it 
has a direct bearing on the conduct of the Nova board and the ability of the company to 
repay the R5 billion to investors. 

 
 
 

  

https://protect-za.mimecast.com/s/e3bmCLgDnGcRwwZzug1lB2
https://protect-za.mimecast.com/s/e3bmCLgDnGcRwwZzug1lB2
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Sourcing 
 
12. Mr Van Niekerk posed questions to Ms Dominique Haese, the CEO of Nova Group, 

regarding the referred RI.  The questions are attached as Annexure 2. Nova did not respond 
to the questions. 

 
13. In paragraph 3.16, Mr Myburgh denies that Nova is being investigated by CIPC and/or 

SARS, that he and/or Nova contravened tax legislation and regulations and he is in a 
material breach of fiduciary duties. 

 
14. Mr Van Niekerk did not refer to any investigation into the personal affairs of Mr Myburgh or 

other members of the Nova board in the broadcast, as alleged in paragraph 3.16. 
 

15. The allegations made in paragraph 3.16 of the complaint are not true. After receipt of 
confirmation from IRBA, Mr Van Niekerk consulted an individual with in-depth knowledge of 
the workings of the CIPC and this individual confirmed that the CIPC has initiated an 
investigation in relation to the RI. Mr Van Niekerk am not prepared to disclose the identity of 
the individual. 

“ 
16. In addition, Mr Joey Mathekga, head of Corporate Compliance and Disclosure Regulation, 

confirmed to Mr Van Niekerk that the CIPC has indeed initiated an investigation and that this 
investigation is ongoing. Mr Mathekga's confirmatory email is attached as Annexure 3.  The 
statement reads: 

 
“Greetings, 

 
Your email below to the Commissioner of CIPC, refers. 
 
It can be confirmed that The Nova PropGrow Group Holdings (2011/003964/06) and a 
number of its subsidiaries are under formal investigation, an investigator was appointed in 
this regard. The Investigator has been in touch with the Auditor amongst other stakeholders. 
Kind regards, Mr Joey Mathekga, Head: Corporate Compliance and Disclosure Regulation.” 
 

17. In a second email, Mr Mathekga detailed the nature of the investigation into Nova. This email 
is attached as Annexure 4. 

 
“See the comments to paragraph 16 of the response” 

 
Nova PropGrow Group Holdings was the subject of an investigation based on a qualified 
opinion by the auditor prior to IRBA reporting the RIs to us. The RIs are for the group as a 
whole (inclusive of subsidiaries). 

 
In terms of the RIs, they all contravened Section 30(1) for the 2019 AFSs. Nova PropGrow 
Group Holdings however, is being additionally investigated for: 

 
-  possible reckless trading (Section 22) and its going concern capacity 
 
-  conflict of section 88, i.e. one of the executive directors is a director of a related company 

which has been appointed  as the CoSec, and she’s the one that signed-off the CoSec 
section of the 2018 AFS. 

 
-   materially defective AFS submitted to CIPC, i.e. iXBRL version materially different from 

publicly (and pdf attached) published version. Kind regards, Joey Mathekga  
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18. Mr Myburgh's assertion that the CIPC is not busy with an investigation into the affairs of 

Nova is therefore untrue. 

 

19. Mr Van Niekerk also consulted with two former employees of SARS, to confirm the process 

SARS follows upon receipt of a referred RI from IRBA.  Both individuals confirmed that 

SARS would initiate a preliminary investigation on receipt of a referred RI from IRBA, which 

would entail a risk assessment and a projection of possible recoveries.  A decision to 

investigate the company further is based on the findings of the preliminary investigation. 

 
20. Mr Van Niekerk also approached SARS, but the institution did not confirm or deny that such 

an investigation was initiated, stating that such information is confidential.  The statement 
from SARS is attached as Annexure 5. 

 
21. However, from the responses of the two former SARS employees, it is an accurate 

assumption that SARS initiated at least a preliminary investigation, following IRBA's referral 

of the RI to SARS. 
 

22. Mr Myburgh also states in paragraph 3.16 of the complaint that Mr Van Niekerk made the 
statements with "utmost malice and with the view to creating maximum damage to the Nova 
Group and its functionaries and especially its Chairman and Chief Executive Officer".  Mr 
Van Niekerk's comments during the broadcast were based on facts, being IRBA's referral of 
the RI to the CIPC and SARS.  Mr Myburgh is correct that the nature of the RI is confidential, 
but any RI reported to IRBA is serious, as it relates to possible transgressions of the 
Companies Act.  It is even more significant if IRBA refers the RI to the CIPC and SARS.  he 
whole discussion was based on the fact that IRBA referred an RI to the CIPC and SARS, 
which triggered investigations.  

    
Dealing with the complaint regarding the RSG Geldsake broadcast 

 

23. Mr Van Niekerk provided an update on RSG Geldsake regarding these developments on 24 
February 2020. 

 
24. Mr Myburgh includes several transcriptions of individual statements Mr Van Niekerk made 

during the broadcast as part of the complaint.  These statements will be dealt with 
individually.  A direct English translation is also provided:  

  
24.1 In paragraph 3.13.1 of the complaint, the following statement is listed: 

 
"......en dit het nou onlangs aan die lig gekom day SAID en ook die reguleerder van 
maatskappye of CIPC ondersoeke na Nova doen." 
 
Translation: ".... and it has recently become apparent that Sars and also the regulator 
of companies or CIPC are investigating Nova." 
 
Response: This sentence formed part of a throw-forward of a possible future 
discussion during the programme. The statement is a summary of the consequences 
of IRBA's referral of the RI to the CIPC and SARS. As indicated above, the CIPC and 
SARS triggered investigations, and the statement is true. 
 

24.2 In paragraph 3.13.2, Mr Myburgh lists the following statement: 

 

"......so, dit is baie interessant dat daar nou ondersoeke na die maatskappy is." 
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Translation: ".... So, it is very interesting that there are now investigations into the 
company." 
 
Response: This sentence formed part of a throw-forward of a possible future 
discussion. The statement is a summary of the consequences of IRBA's referral of the 
RI to the CIPC and SARS. As indicated above, the CIPC and SARS triggered 
investigations, and the statement is true. 

 

24.3 In paragraph 3.13.3, Mr Myburgh refers to the following statements: 

 
"……En dit het nou aan die lig gekom dat die ouditeur an Nova, Nexia SABT het 
rapporteerbare ongeruimheid (sic) by IRBA ingedien het (IRBA is die reguleerder van 
ouditeure) en hulle het dit verwys na die SAID en CIPC.  En dit dui daarop dat daar 
oortredings van belasting en selfs die maatskappywet is." (sic) 

 

Translation: "... And now it became apparent that the auditor of Nova, Nexia SAB&T, 
filed a Reportable Irregularity (RI) to Irba. Irba is the regulator of auditors and it 
referred the RI to Sars and the CIPC. And this suggests there are contraventions of 
tax (legislation) and even the Companies Act." (My emphasis) 
 
Response: The transcript of Mr Van Niekerk's statements is not accurate. Mr 
Myburgh omitted an essential word from the transcript which significantly changes the 
meaning of the sentence.  Mr Myburgh omitted the word ‘dalk’ (maybe) from the third 
sentence.  (The accurate transcription of the statement appears in Annexure C of the 
complaint, but the word seems to have disappeared in the version published in the 
main complaint. 

 

The actual transcript reads: 
 

"En dit dui daarop dat daar DALK oortredings van belasting en selfs die 
maatskappywet is." 
 
This omission of the word changes the meaning of the sentence, as it states that the 
tax and company legislation may have been contravened. 
 
It is not clear whether the omission of the word was a sleight of hand or a deliberate 
attempt by Mr Myburgh to place false information before the Commission. 
 
Furthermore, Mr Myburgh does not include the preceding statement Mr Van Niekerk 
made before making the statement listed above, which provides critical context.  The 
preceding statement reads: 

 
"En dit het nou aan die lig gekom dat die ouditeur van Nova, Nexia SAB&T het 
rapporteerbare ongeruimheid (sic) by IRBA ingedien het (IRBA is die reguleerder van 
ouditeure) en hulle het dit verwys na die SAID en CIPC vir ondersoek. En dit dui 
daarop dat daar DALK oortredings van belasting en selfs die maatskappywet is." 

 

Translation: "It has now become apparent that the auditor of Nova, Nexia SAB&T has 
reported a Reportable Irregularity with Irba, the regulator of auditors, and that they 
have reported it to the Sars and the CIPC for investigation. And this suggests 
there may have been contraventions of tax (legislation) and even the Companies Act." 
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The preceding sentence clearly states that the RI was referred to the CIPC and Sars 
for investigation, and that this may indicate that there may have been contraventions 
of legislation. 
 

24.4 In paragraph 3.13.4 Mr Myburgh refers to the following statement: 
 

"……So, ons weet nie waaroor dit gaan nie, hierdie rapporteerbare ongeruimdhede 
(sic) nie, maar dit is rooi gevaarligte wat moet flits dat hier groot probleme is." 
 
Translation: "So, we do not know what Reportable Irregularity entails, but red danger 
lights should flash as there are big problems here." 
 
Response: IRBA did not disclose the nature of the RI.  However, the mere fact that 
the RI was initially referred to IRBA is in itself a serious indictment. It shows that the 
company’s auditors found possible transgressions of legislation and reported it to 
IRBA.  The fact that IRBA referred the RI to the CIPC and SARS a month later is an 
even more severe and significant development.  This indicated that Nova and the 
auditor could also not resolve the alleged transgressions. 

 

Therefore, the statement is fair, as it is in the public's interest to flag possible serious 
transgressions by Nova and its board. 
 

24.5 In paragraph 3.14.1, Mr Myburgh refers to the following statement: 
  

25. RI triggered an investigation by the CIPC and at least a preliminary investigation by SARS 
related to a risk assessment and projection of possible recoveries.  Refer to paragraphs 17, 
18 and 20 above. No reference is made that Mr Myburgh and other directors of Nova are 
being investigated.  The nature of the RI is not important as the reporting of any RI to the 
CIPC and SARS is serious. See paragraph 10 above. 

 
26. Mr Myburgh states in paragraph 3.18.1 of the complaint that: 
 

..."there are no investigations in regard to the Nova Group by SARS, the Registrar of 
Companies and the CIPC, relating to the matters stated by Moneyweb and Mr van Niekerk, 
and most certainly not in regard to "fraud, theft, contraventions of the Companies Act and tax 
legislation and regulations" ... 
  
Response: See Annexures 2 and 3 for confirmation of an investigation by the CIPC. Mr Van 
Niekerk have confirmation from two former SARS employees that the mere filing of a RI with 
SARS triggers an investigation. Furthermore, Mr Van Niekerk never said during the 
broadcast that IRBA's referral of the RI to the CIPC or SARS relates to "fraud, theft, 
contraventions of the Companies Act and tax legislation and regulations." 
 

27. In paragraph 3.19 of the complaint, Mr Myburgh states the following: 
 
RSG and Mr van Niekerk are challenged to provide proof of the correctness of 
the impressions and innuendos created by them, as referred to in 3.16 above, with specific 
reference to the statement that the Nova Group is being investigated by Sars, the Registrar 
of Companies and CIPC, for whatever reason, including in regard to fraud, theft, the 
contraventions of the Companies Act and tax legislation and regulations, and that the Nova 
Group has contravened tax legislation and regulations, and is in material breach of fiduciary 
duty. 
 
Response: See Annexures 1-4, as well as paragraphs 16 to 22 of this statement. Mr Van 
Niekerk made no inference that Nova is guilty of any misconduct, only that the CIPC and 
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SARS are investigating the company.  Mr Van Niekerk expressly stated on the RSG 
Geldsake show that the referral by IRBA of the RI to CIPC and SARS “suggests that there 
may be contraventions of the tax and even Companies Act, which is very serious”.  It is an 
obvious and logical conclusion expressed without malice on the given facts, namely: 
 
a) Nova’s auditor reported a RI to IRBA; 

b) A RI is, by definition, an unlawful act or omission which, inter alia, may include fraud, theft 

or a material breach of a fiduciary duty; 

c) IRBA reported the irregularity to the relevant regulatory authority, being SARS and CIPC 

for investigation; and 

d) I received confirmation from an individual with knowledge of CIPC, and later by the CIPC 

itself, that Nova was under investigation.  Two former SARS employees also confirmed 

that any RI referred to SARS by IRBA would trigger a preliminary investigation. 

 

28. The SABC urges the Commission to take the following into account when considering 
whether it should have been stated that Nova ignored requests for comment: 

 
28.1 The nature of the broadcast was not a substantial discussion, but merely an update on 

further developments; 
 

28.2 The Complainant has consistently ignored previous requests for comment.  They 
make no effort to communicate with Mr Van Niekerk in advance of any publication or 
broadcast; 

 
28.3 The statements contained factual statements and are true.  The only statement that 

could possibly be seen as comment is Mr Van Niekerk's conclusion that the referral of 
IRBA’s RI to SARS and CIPC “suggests” that there “may be” contraventions of the 
law, “which is very serious”. 

 
29. It is submitted that neither clause 12(2) nor 12(3) of the code, in terms of which the complaint 

was lodged, are applicable to the subject matter complained of.  
 
30.   Should the Commission, however, find that the failure to state during the show that Nova 

was not available to comment amounts to a breach of the code, the SABC is willing to 
apologise on air for that oversight. But such an apology would have to include a 
reconfirmation that the CIPC and SARS are investigating Nova. It would also have to include 
a reference to the complaint, as well as the fact that Mr Myburgh put incorrect information 
before the Commission regarding the statements Mr Van Niekerk made during the 
broadcast. 

 
Controversial issues of public importance 
  
30. The Registrar has requested that Mr Van Niekerk include comment in respect of the 

aforementioned clause, even though the complaint does not raise this ground. It is submitted 
that Mr Van Niekerk's comments during a news update, constituting a tiny portion of an hour-
long show, suggest that clause 13 does not contemplate a broadcast of the nature such as 
the one complained of. 

 
31. The SABC notes that in paragraph 3.22 of the complaint, the Complainant states that:  

 

“It is clear that Mr van Niekerk uses RSG programme contents [sic]… in reporting and 
discussing what appeals to the public (what is interesting to the public) and may increase his 
listeners, as opposed to reporting and discussing what is in the public interest…” 
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32. From the above, it seems clear that the Complainant does not perceive the reporting on 
these issues to be in the public interest or of public importance. 

 
33. The SABC believes that these are issues of public importance. In fact, they're issues of 

substantial public interest, as Mr Van Niekerk has already said above. 
 
34. I would, however, submit that these issues are not ‘controversial’, in the sense that the 

clause contemplates here.  This was not a big investigative exposé that dominated the entire 
show.  Much of Nova’s problematic history is factually established in various news reports by 
Mr Van Niekerk and others and has been almost entirely unchallenged.  This broadcast was 
merely an update to RSG Geldsake's audience in respect of the most recent development. 

 
35. In addition, in respect of clause 13.2, we wish to emphasise that nobody’s point of view was 

being criticised in the update, as required by the clause.  This was an update of a factual 
nature.  

 
36. For the above reasons, the SABC respectfully submit that, to the extent clause 13 is 

applicable to these matters have complied with it. 
 
37. In conclusion, we refer the Commission to the definitive recent ruling by the Supreme Court 

of Appeal that deals with the meaning that the reasonable reader (or listener) will attach to a 
statement that a person or entity is ‘being investigated’, which I quote only briefly: 

 

“Insofar as reference is made to an investigation by the Blue Scorpions and a call made on 
the MEC to investigate the contract, it is now settled law that the reasonable reader is well 
able to discern between being investigated for a crime and having committed a crime, (which 
may be per se defamatory). Investigation for criminal conduct or even suspicion of criminal 
conduct does not amount to guilt. It leaves open the possibility of rebuttal."  ([1] Par 28, 
Smalle & Another v Southern Palace Investments 440, available 

at http://www.saflii.org/za/cases/ZASCA/2016/189.html)”  
 

[4] The Complainant replied to this response of the Broadcaster by submitting a document of 

some 25 pages.  The bulk of this document is a repetition of what is stated in the 

complaint.  We perused this document and the salient points applicable to this complaint 

are being discussed in the judgment below.  In our opinion it is not necessary to publish 

the whole reply. 

  

EVALUATION  

 

[5] This hearing was a first for the Broadcasting Complaints Commission of South Africa in 

the sense that the hearing was a virtual one, conducted on Zoom platform during the 

National State of Disaster prevailing in South Africa.  Present in the Zoom meeting were 

the three commissioners, the Complainant and three representatives of the Broadcaster.  

 

x-msg://10/#_ftnref1
https://protect-za.mimecast.com/s/LyQHCJZAl1CqAADjCLH29Y
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[6] Although the broadcast complained about was in Afrikaans, the complaint was submitted 

in English. The hearing was conducted in English and the judgment is therefore also in 

English 

 

[7] A few preliminary matters need to be addressed before I continue with the evaluation of 

this matter. The Complainant corresponded with the Registrar of the BCCSA before this 

hearing during which correspondence some demands were made.   Complainant insisted 

that the complaint be adjudicated by a commissioner and not by a Tribunal.  It was 

explained to the Complainant that the decision on how the complaint is to be adjudicated 

is made by the chairperson in consultation with the Registrar of the BCCSA. Secondly, 

he insisted that certain members of the media should be prevented from attending the 

hearing because, according to him, that would cause a “media circus”. It appeared that 

there is some history between the Complainant and Mr Ryk van Niekerk.  The last-

mentioned is the editor of the digital financial publication, Moneyweb, and the producer 

of the Afrikaans programme, RSG Geldsake, broadcast on Radio Sonder Grense.  We did 

not accommodate complainant’s request that certain members of the media should be 

prevented from attending the hearing. 

 

[8] In response to the Complainant’s objection to the presence of Mr Van Niekerk and other 

members of the media at the hearing, it was explained to the Complainant that the 

Tribunal functions according to the rules of natural justice, meaning that before any 

decision is to be taken which might detrimentally affect a party, all parties to the matter 

are to be heard.  It was further explained to him that, in principle, all hearings of the 

Tribunal of the BCCSA are open to the public.  We will, under normal circumstances, not 

refuse a member of the public or the media to attend our hearings.  With a Zoom hearing 

it becomes impractical to allow all parties who are interested to attend, but the principle 

remains. 

 

[9] The complaint is partly directed at the content of a publication on the Moneyweb website 

authored by Mr Ryk van Niekerk who is also the regular presenter of the programme 

RSG Geldsake. The broadcast that forms the subject matter of this complaint aired on 23 



 15 

February 2020 at 18:00.  The Complainant apparently saw something untoward in the 

fact that the information complained about was first published on the Moneyweb website 

the morning before the broadcast in the afternoon. We explained to the Complainant that 

the BCCSA has no jurisdiction over publications on the Internet, only over broadcasts on 

radio and television.  We will therefore only adjudicate the broadcast on radio. 

 

[10] The gist of the complaint is that Mr Van Niekerk, according to the Complainant, stated 

“…as a fact, intentionally, with utmost malice and with the view to creating maximum 

damage to the Nova Group and its functionaries and especially its Chairman and Chief 

Executive Officer, that the Nova Group – 

 

 - is being investigated by SARS, the Registrar of Companies and CIPC, inter alia, in 

regard to fraud, theft, contraventions of the Companies Act and tax legislation and 

regulations; and 

 

- has contravened tax legislation and regulations, and is in material breach of 

fiduciary duty,  with reference to, notionally, but rather independent thereof, a 

Reportable Irregularity, the nature and extent of which RI Mr van Niekerk clearly 

states he has no knowledge of.” (Paragraph 16 of the complaint) 

  

[11] The statement made by Mr Van Niekerk was denied by the Complainant in the 

following manner, namely that “… there are no investigations in regard to the Nova 

Group by SARS, the Registrar of Companies and the CIPC, relating to the matters 

stated by Moneyweb and Mr van Niekerk, and most certainly not in regard to ‘fraud, 

theft, contraventions of the Companies Act and tax legislation and regulations’ and the 

Nova Group has not contravened tax legislation and regulations and is not in material 

breach of fiduciary duty, as stated by Mr van Niekerk and RSG in the radio 

statements.”(Paragraph 18 of the complaint) 

 

12] The broadcast complained about was in the form of a discussion between the producer 

(Mr Van Niekerk) and Mr Theo Vorster, a financial expert. In the broadcast they 
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discussed various other business issues of public interest. At the end of their discussion, 

Mr Van Niekerk briefly mentioned the Nova Property Group. The relevant part of the 

broadcast was as follows: 

 

 En dit het nou aan die lig gekom dat die ouditeur van Nova, Nexia SABT, het 

rapporteerbare ongerymdheid by IRBA ingedien het (IRBA is die reguleerder van 

ouditeure) en IRBA-hulle het dit verwys na die SAID en CIPC. En dit dui daarop dat 

daar dalk oortredings van belasting wetgewing en ook selfs die maatskappywet is.  So, 

ons weet nie waaroor dit gaan nie, hierdie rapporteerbare ongerymdhede nie, maar dit 

is rooi gevaarligte wat moet flits dat hier groot probleme is. (emphasis by us) 

  

 Translation 

 And now it came to light that the auditor of Nova, Nexia SAB&T, filed a Reportable 

Irregularity (RI) with IRB. (IRBA is the regulator of auditors) and it referred the RI to 

SARS and the CIPC. And this suggests there may have been contraventions of tax 

legislation and even of the Companies Act. So, we do not know what this Reportable 

Irregularity entails, but red danger lights should flash, indicating big problems 

here. (emphasis by us) 

  

 Although the Broadcaster is of the opinion in paragraph 29 of its response that Clause 12 

is not applicable in this instance, this broadcast clearly falls in the category of broadcasts 

mentioned in Clause 12(1) of the Free-to-Air Code of Conduct for Broadcasting Service 

Licensees which determines that: 

 

 Broadcasting service licensees are entitled to broadcast comment on and criticism of any 

actions or events of public importance. 

 

 In this programme the presenter discusses with various people the affairs of companies 

and State-Owned Enterprises that invariably work with other people’s money.  That is 

surely of public importance. 
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[13] One of the salient points of the complaint is that the Broadcaster is accused of stating that 

the Nova Property Group has contravened tax legislation and is in material breach of its 

fiduciary duty.1  This was not what the presenter said.  The presenter opined that the 

filing of a Reportable Irregularity with IRBA and the referral thereof to SARS and the 

CIPC suggests that there may have been (the Afrikaans word is “dalk”) contraventions of 

tax legislation and the Companies Act.  

 

 The Complainant admitted that the word “dalk” was mistakenly omitted from the 

wording of paragraph 13.3 of the Complaint and apologises for this oversight. He then 

downplays the apology by stating the following: 

 

 The insertion of the word "dalk", does however not detract from what was intended to be 

conveyed by Mr van Niekerk as complained of in the Complaint, and particularly in 

paragraphs 3.16 and 3.19 of the Complaint. It does not detract from the impressions and 

innuendos created by Mr van Niekerk as complained of in paragraph 3.19 of the 

Complaint, read together with what is stated in paragraphs 3.10 to 3.18 of the 

Complaint. 

  

 It is important to note that there is a significant distinction between a journalist stating 

that “there has been a contravention of legislation” and a journalist stating “there may 

have been a contravention of legislation”.  In the first instance,  a journalist (or presenter 

of the programme in this case) who has not verified the information and confirmed its 

correctness with other sources, can find him/herself in contravention of the Code and the 

subject of a complaint lodged at the BCCSA. In the second instance, some speculation is 

expressed and even if it transpires at a later stage that no legislation was contravened, 

the broadcaster will not have contravened the Code, subject to the qualification below:  

 

[14] The proviso that has been referred to in the previous paragraph is contained in Clause 

12(2) of the Code which reads: 

 

                                                 

1 See paragraphs 3.13.3, 3.14.1 and 3.16.2 of the complaint. 
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 Comment must be an honest expression of opinion and must be presented in such manner 

that it appears clearly to be comment, and must be made on facts truly stated or fairly 

indicated and referred to. 

 

 In regard to the qualification of comments laid down by the Code, it was stated in Karson 

v MultiChoice – Channel 405 ANN72: 

 

The Tribunal’s conclusion was that the opinions broadcast were genuinely held, and 

were not broadcast as absolute fact or truth – that is obvious – but as genuinely held 

opinions on facts fairly indicated and referred to. Facts should, in this context, be 

regarded as facts as genuinely perceived by the person who made them. Considering the 

context provided above, Mr Mahlangu was thus entitled in terms of Clause 28.2 of the 

Code to express views on what he sincerely seemed to perceive the facts to be.  

 

(The wording of Clause 28.2 of the Code of Conduct for Subscription Broadcasting 

Service Licensees is the same as that of Clause 12(2) of the Free-to-Air Code.) 

 

 

[15] We must now consider the statement by the Complainant that the insertion of the word 

“dalk” does not detract from the impressions and innuendos created by Mr van Niekerk.  

The question to be decided is whether the comments by the presenter were honest 

expressions of opinion made on facts truly stated or fairly indicated and referred to.   

 

 The Broadcaster submitted a letter from Joey Mathekga, Head: Corporate Compliance 

and Disclosure Regulation of the Companies and Intellectual Property Commission with 

the following content: 

 “Dear Ryk, 

 

 Nova PropGrow Group Holdings was the subject of an investigation based on a qualified 

opinion by the auditor prior to IRBA reporting the Rls to us. The Rls are for the group as 

a whole (inclusive of subsidiaries). 

 

 In terms of the Rls, they all contravened Section 30(1) for the 2019 AFSs. Nova 

PropGrow Group Holdings however, is being additionally investigated for: 

                                                 

2 BCCSA Case 15/2017. 
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 -  possible reckless trading(Section 22) and its going concern capacity. 

 

-  conflict of section 88, i.e. one of the executive directors is a director of a related 

company which has been appointed as the CoSec, and she's the one that signed-off 

the CoSec section of the 2018 AFS. 

 

-  materially defective AFS submitted to CIPC, i.e. iXBRL version materially different 

 from publicly (and pdf attached) published version. Kind regards.” 

 

[16] It is clear from the abovementioned letter that the presenter’s opinion was made on facts 

truly stated. The comments complained about are also substantiated by the definition of a 

reportable irregularity as defined in section 1 of the Auditing Profession Act 2005 as 

follows: 

 

“reportable irregularity” means any unlawful act or omission committed by a person 

responsible for the management of an entity, which- 

 

(a) has caused or is likely to cause material financial loss to the entity or to any partner, 

member, shareholder, creditor or investor of the entity in respect of his, her or its 

dealings with that entity; or 

 

(b) is fraudulent or amounts to theft; or 

 

(c) represents a material breach of any fiduciary duty owed by such person to the entity 

or any partner, member, shareholder, creditor or investor of the entity under any law 

applying to the entity or the conduct or management thereof.” 

 

 

[17] The Broadcaster has proved that a reportable irregularity (IR) had been referred to the 

Independent Regulatory Board for Auditors (IRBA).  There is also sufficient evidence 

that IRBA referred the IR to SARS and the CIPC and this was sufficient ground for the 

presenter to state that there may have been contraventions of tax and companies 

legislation.  He did not state as a fact that there had been contraventions.  This was a 

legitimate exercise of the Broadcaster’s freedom of expression as protected in the 

Constitution of South Africa.  

 

[18]  We reject the Complainant’s statement that the use of the word “dalk” by the presenter 

“ …does not detract from the impressions and innuendos created by Mr van Niekerk.”  
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 Accordingly, we cannot find that the presenter of the programme, RSG Geldsake “ … 

with utmost malice and with the view to creating maximum damage to the Nova Group 

and its functionaries and especially its Chairman and Chief Executive Officer …” said 

anything on the programme which constituted a contravention of the Code. 

 

[19] The fact that the Complainant argues that the only issue the company had with IRBA 

was the delay in submitting their financial statements, does not detract from our finding 

of non-contravention of the Code.  Even if this was found to be true, we have to judge 

what was broadcast on air and if we find, as we do, that the broadcaster was expressing 

an honest opinion, based on facts truly stated or fairly indicated, there was no 

contravention of the Code and the complaint cannot be upheld. 

 

[20] There is one last issue that needs to be addressed.  The Broadcaster submitted an e-mail 

which the presenter of the programme sent to one Dominique Haese, an executive 

director of the company, requesting information about the company.  She failed to 

respond.  In paragraph 30 of the Broadcaster’s response to the complaint, it admits that it 

did not inform the viewers of this fact and it offered to apologise on air, should we find 

that this was in contravention of the Code.  Clause 13 of the Code of Conduct requires of 

broadcasters to present opposing points of view in a programme in which controversial 

issues of public importance are discussed.  If there is no response from the person whose 

issues are to be discussed, or if the person refuses to appear on camera in a TV 

programme, the broadcaster is obliged to mention this fact on air.  This is often the case 

with programmes of investigative journalism where the controversial issue forms the 

subject of the programme.   

 

[21] However, this was not the case.  This is a programme in which various business topics 

are being discussed, often supplemented by interviews with directors of companies, etc.  

Although we mentioned before that the programme deals with issues of public 

importance, this programme is more of an informative nature and Clause 13 of the Code 

is not applicable to this complaint. 
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 Because there was no duty on the Broadcaster to present opposing points of view on this 

programme, it is not necessary for the Broadcaster to apologise for the fact that it did not 

mention that the official of the company did not respond to the e-mail. 

 

In the result, no contravention of Clause 12 or any other clause of the Broadcasting Code 

could be found and the complaint is not upheld. 

 

 

PROF HENNING VILJOEN   

CHAIRPERSON:  BROADCASTING COMPLAINTS COMMISSION 

 

Commissioners Lötter and Venter concurred in the above judgment.  


