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Section 1
DRAFT AMENDMENT OF THE END-USER AND
SUBSCRIBER SERVICE CHARTER REGULATIONS
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BACKGROUND TO ICASA DRAFT REGULATIONS

• During or about 2011- NCC investigated the end user contracts - for compliance with the
provisions of the CPA
• Industry voluntarily complied with the recommendations on alignment of end user agreements

• No agreement was reached on the issue of data expiry.
• MOU- NCC and ICASA agreed to liaise on matters of common interest in terms of section 97(1 )
and 100 (2) of the CPA read with section 4B(8)(a) and (9) of the ICASA Act
• The CPA authorises the NCC to negotiate agreements with any regulatory authority—to coordinate and harmonise the exercise of jurisdiction over consumer matters within the relevant
industry or sector; and to ensure the consistent application of the principles contained in the
CPA;
• NCC can negotiate agreements with a relevant regulatory authority on the exercise of
jurisdiction over consumer matters within a particular industry or sector.
• NCC is empowered to participate in the proceedings of any regulatory authority; and advise or
receive advice from any regulatory authority.
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BACKGROUND CONTINUED
• In 2016 NCC and ICASA established a joint Task Team
• Some of the key functions of the task team were to:
a)

establish and formalise the relationship between the NCC and ICASA on the uniform classification of
complaints

b)

improve the complaints handling and referral processes

c)

release joint statements on matters of collaboration affecting the interests of consumers

d)

liaise with each other on matters of common interest as contemplated in the CPA and ICASA Act

• the Task Team’s terms of reference largely established the rules of engagement
• The Task Team sought to look into the business practices pertaining to data service expiry rules and out of
bundle data billing. This entailed one on one hearings at which individual network providers were engaged
jointly by ICASA and NCC
• A confidential first draft report relative to data service expiry rules and out of bundle data billing was
produced and circulated by ICASA to NCC for comment
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ICASA DRAFT REGULATIONS
• On 28 July 2017 the ICASA Council approved the final report
• The Acting Chairperson of ICASA briefed the Select Committee on Communications and Public
Enterprises at the end of July 2017 or beginning of August 2017.
• ICASA undertook to:
- revise the end user and subscriber charter applicable to the mobile phone industry
- address the expiration of data
• ICASA stated that it felt that data should not expire. Further, there was no justification for operators to
charge high out of bundle rates, as the operators incur the same costs in providing data, whether in or out
of bundle.
• On 07 August 2017- ICASA published the draft amended regulations.
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ICASA DRAFT REGULATIONS
VOICE AND SMS SERVICES
• Notifications for voice and SMS usage intervals must show 50%, 75%, 90% and 100% service depletion.
• Must provide end-users on post-paid / hybrid tariff plans with option to buy additional voice services or
SMS services upon depletion of such services.
• If no additional voice/ SMS services bought end-user blocked from accessing services except for
receiving incoming calls and SMSs and accessing emergency and customer care services.

DATA SERVICES
Out of bundle billing practices:
• a mechanism must be provided for end-users to opt-in for or opt-out of bundle charges when their data
bundle is depleted.
• end-user must be sent data depletion notifications on regular intervals. The interval must show 50%, 75%,
90% and 100% depletion of data bundles;
• provided with an option to buy additional data bundles upon depletion of his / her allocated data
• not defaulted automatically to out of bundle data charges upon depletion of data bundles
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ICASA DRAFT REGULATIONS
EXPIRY OF PRE-PAID DATA
• A licensee must provide prepaid expiry data bundles with minimum period of (3) three years, unless
exhausted before 3 years.
• NCC and ICASA understands that this interpretation is in line with CPA provisions
• Industry rejects this proposal- the general feeling within industry is that the moment a consumer accesses
the data bundle then the data has been redeemed
• Industry is also of the view that this will limit consumer choice; reduce competition; and result in higher data
prices instead of reducing prices
• The alleged increase in price has not yet been clearly demonstrated
• The CPA, on the other hand, makes clear reference to redemption of the full value of a prepaid credit/
certificate/ voucher
• It would appear that industry wants to be allowed to continue forfeiting unused data within 3 years and
without reimbursing consumers
• The requirements of a 3 year period for data is provided by the CPA
• The NCC thus do not have control over unintended consequences of the law
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ICASA DRAFT REGULATIONS
EXPIRY OF POST PAID DATA
• A Licensee must provide an option to post -paid users to rollover unused data of the monthly data
allocation to the next billing period or to transfer the data to another end user on the same network.
• ICASA sought to limit the harm to post paid consumers occasioned by forfeiture of unused post paid data
by rolling over unused data. However, this is in conflict with section 14 of the CPA.
• The rollover of unused and transfer of data implies that the transfer of data allocation is limited to one prior
month only.
• Users of post-paid data ordinarily enter into fixed term agreements with network providers or their agents.
• Fixed term agreements are regulated in terms of the CPA
• Section 14 (3) of the CPA states that upon cancellation of a consumer agreement the supplier must credit
the consumer with any amount that remains the property of the consumer as of the date of cancellation,
as prescribed in terms of S14 (4).
• Therefore all unused data accumulated throughout the contract period, must be rolled over.
• In determining the value of the credit upon cancellation, the cost of the remaining unused data must be
credited to the consumer subject to any set off that may apply in terms regulation 5 of the CPA.
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CONCLUSION
• ICASA is entitled to amend its regulations

• ICASA Regulations has to be in line with provisions of the CPA
• In case of a conflict between CPA and any other law protecting consumers, the laws are to be enforced
concurrently, as far as possible, and beyond that, the law that provides the greater degree of protection for
consumers is to prevail.
• Minister can consider granting ICASA an industry-wide exemption from one or more provisions of the
CPA on the grounds that ICASA’s provisions overlap; or duplicate a regulatory scheme administered by
ICASA — this means that the protection afforded by legislation administered by ICASA must exceed or at
the least be equivalent to the consumer protection afforded by the CPA, before an exemption application
can be considered.
• Industry is of the view that in drafting the regulations, ICASA has acted ultra vires and has threatened to
take the matter to court.

• The crux of the matter - Forfeiture of unused data (post and prepaid) by network operators vs full value for
money as argued by NCC and ICASA.
• Ordinarily business practices are modified so as to be in line with the law
• The impression created by industry is that it wants the law to be created to suit a certain sector
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Section 2
INVESTIGATION INTO FIRES I.R.O. THE FORD KUGA
1.6 ECOBOOST
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BACKGROUND
• The unprecedented, spontaneous and hazardous fires that characterised the Ford Kuga 1.6
Ecoboost phenomenon invited a protracted approach
• The National Consumer Commission (NCC) resorted to two inter-related processes that were
undertaken by the same personnel or team of investigators on both fronts, and the said
processes are respectively, Product Recall and Investigation on the other hand
• The Product Recall process took precedence in that the NCC felt that the African Proverb which
goes “… The Fox must be chased away first, after that the hen might be warned against
wandering in the bush …”, was apt
• Thus, the NCC prioritised the Product Recall process to arrest the phenomenon of South African
consumers either losing their vehicles or, getting incinerated whilst driving them and losing their
lives
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FORD KUGA PRODUCT RECALL PROCESS
• Ford Motor Company of South Africa (FMCSA) had on the one hand never undertaken a
Product Recall process as provided for in terms of the Consumer Protection Act 68 of 2008 (the
CPA)

• On the other hand, this was perhaps one Product Recall that the NCC has had to handle thus
far, which evoked the kind of Public Interest that the Ford Kuga 1.6 Ecoboost one, generated
• As against other Product Recalls that the NCC undertakes in the ordinary course of its work, the
Ford Kuga Product Recall process received close monitoring from the Executive
• Over a period of eight months (from when the recall was announced in January to 23 August
2017), the NCC Executive closely monitored the recall process and the NCC demanded
fortnightly updates from FMCSA
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FORD KUGA PRODUCT RECALL PROCESS CONTINUED
• FMCSA divided the Product Recall process in discussions with the NCC into two phases or
steps, with Phase 1 spanning the period from announcement of the Ford Kuga recall in January
2017 to the end of July 2017

• That Phase of the Recall currently stands at 98% vehicles repaired as of 16 February 2018
• Phase 2 of the Recall started in August 2017 and as at 16 February 2018, it stands at 89%
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FORD KUGA PRODUCT RECALL PROCESS
• Besides the Engine Coolant related Product Recall referred to earlier, there were two additional
recalls relating to the Ford Kuga that the NCC coordinated
• One recall related to the Vacuum Pipe in the said vehicles and the other, related to the Lower
“B” Trim Insulation which also has potential to cause fires
• The Vacuum Pipe repairs stand at 83% and the Lower “B” Trim Insulation stands at 73%
• It is interesting to note here that unlike the Engine Coolant saga, FMCSA acted proactively and
did not wait for fires to occur
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FORD KUGA PRODUCT RECALL PROCESS
• As I indicated above, the FMCSA recalls are currently at the following stages:




•

Ford Kuga, Phase 1:
98%
- coolant system
Ford Kuga, Phase 2:
89%
- software upgrade and coolant installation
Additional Ford Kuga Recall (Vacuum Pipe):
83%
Additional Ford Kuga Recall (Lower “B” Trim Insulation):
73%

All of these recalls remain open and FMCSA is providing the NCC with periodic updates.

• The last updates the NCC received from FMCSA was on 16 February 2018 (last month)
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FORD KUGA INVESTIGATION
• The Ford Kuga investigation has three broad objectives to it
• The overarching objective is to establish whether FMCSA and/or Ford Motor Company USA
and/or Ford in Valencia-Spain, perhaps committed “prohibited conduct” as contemplated in
the CPA, stemming from them supplying the Ford Kuga 1.6 Ecoboost into the SA consumer
market (This info was extracted from Customs documents relating to import of these vehicles)
• At a more direct level, the investigation seeks to determine whether the five (5) different
categories of complainants who lodged complaints with the NCC, have any recourse located in
the CPA. The categories of complaints lodged with us range from:
i.

Those specifically relating to burnt Ford Kugas

ii.

Those alleging defects, other than fires
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FORD KUGA INVESTIGATION CONTINUED
• iii.

Those alleging economic loss as a result of alleged drop in the value
of the Ford Kugas and therefore, the Trade-In or Resale Value

• iv.

Consumers who have apprehension that their safety and lives are at stake
and therefore do not wish to drive the Ford Kugas

• v.

The last category did not per se relate to Ford Kugas but rather,
other Ford Models that evinced the same issues as plague the Ford
Kugas, namely, alleged fires and defects

• In respect of item v. immediately above, FMCSA and its attorneys have already raised an
objection and, thereby sought to characterise the investigation as being against the entire “Ford
Brand”
• The NCC has however explained that it cannot exercise “wilful blindness” nor turn aggrieved
Ford consumers away, simply because their complaints happen to relate to Models other than
the Ford Kugas
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FORD KUGA INVESTIGATION CONTINUED
• Thus, Ford has been provided with those complaints to elicit their response and where
applicable, to provide recourse to the consumers or update on recourse provided and report to
the NCC

• Coming back to the Ford Kugas per items i. to iv. above, these formed the core of the NCC
investigation
• Although not raised in specific complaints that the NCC has received, the one cloud that the
NCC has had to clear relates to the Country of Origin of the 4, 556 Second Generation
(2012 & 2014) Ford Kuga Models
• Fears and concerns in South Africa, expressed in various media including Press Conferences,
were that the Ford Kuga was redirected from markets where it was recalled, and dumped in SA
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FORD KUGA INVESTIGATION CONTINUED
• Linked to this allegation, though also not carried in a formal complaint, is the narrative that the
Ford Kugas sold in the SA market, are the same as the Ford Escape which was the model
recalled in foreign markets, per the reference above as a result of spontaneous fires
SUMMARY OF THE SCOPE
• Besides the specific issues raised in the 5 different categories of complaints referred to above,
the NCC is looking into the possible infringement of Consumer Rights to Safety and Quality
Goods
• More particularly, the NCC investigators are looking into the following additional issues:
• Foreseeability of the fires
• Unenthusiastic response from Ford compared to alleged speedy response in other
jurisdictions or markets
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FORD KUGA INVESTIGATION CONTINUED
In terms of a dossier that NCC investigators have generated, they have obtained evidence relating
the following:

• PART A: ORIGIN OF THE FORD KUGA ECOBOOST, 1.6 MODEL PRODUCED FROM 2012
TO 2014
• PART B: HISTORY OF THE FORD KUGA ECOBOOST 1.6 MODEL EDITION
• PART C: OTHER FORD MODELS
• PART D: VEHICLE MAINTENANCE REGIME
• PART E: PRODUCT SAFETY RECALL
• PART F: SHIPPING OF BURNT VEHICLES TO EUROPE
• PART G: OTHER COMPLAINTS
• PART H: RELATIONSHIP BETWEEN FORD MOTOR COMPANY SA AND

DEALERSHIPS
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FORD KUGA INVESTIGATION CONTINUED

In addition to the evidence gathered for the dossier the NCC obtained further evidence
from:

• NRCS
• CUSTOMS (SARS Customs Release Notification)
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INVESTIGATION STATUS
• The final phase of interacting with FMCSA and consumers is underway and the NCC intends to
wrap this up by end of March 2018
• The process of drafting the Report is underway and as evidence and information is coming
forth, the investigators are incorporating it into the Skeleton or Draft Report
• The target date for finalising the Report and having it approved is 30 April 2018
• A balance has had to be struck between the Product Recall vis-à-vis the Investigation process,
and acting hastily on the one hand and on the other hand, ensuring that the end-product of the
investigation process will be worth the paper it is written on
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CONCLUSION
• The bulk of the work relating to the Product Recalls and the Ford Investigation is almost
complete and the investigators are tidying up the process
• There is an arrangement between them and the attorneys for FMCSA that the NCC will provide
them with the draft findings and recommendations prior to me as the Commissioner approving
the Final Report
• All of these processes, I have impressed on my investigators, must be undertaken with the date
of 30 April 2018 in mind, for my final approval of the Report
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Section 3
TIMESHARE INQUIRY
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BACKGROUND
• In May 2017, I appointed a Panel of Legal Experts to conduct an Inquiry on my behalf into
several issues pertaining to the Timeshare Industry
• The primary tool which the Panel used to roll out the Inquiry was an interface, initially with
affected consumers in all nine (provinces) in the country and then, with the timeshare industry
itself as well as with Regulators
• Instead of burdening the consumers in the industry with travelling and related expenses, I
authorised for Inquiry hearings to be hosted in the various provinces
• Beforehand, and based on information extracted from complaints that the NCC received, the
NCC developed Terms of Reference which ultimately served as a framework for the Inquiry
• Besides personal interaction through attendance of the Inquiry hearings, an alternative
mechanism was provided for consumers to submit Written Submissions. The NCC created a
dedicated e-mail address for consumers to make written Submissions to the Panel
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TERMS OF REFERENCE

The terms of reference for the inquiry sought to amongst others:
• Establish the nature, characteristics and types of Vacational , Timeshare and similar products
and their associated services promoted and made available to South African consumers;

• Establish the basis upon which Vacational, Timeshare and other similar products and their
associated services are promoted and made available to South African consumers;
• Establish the manner in and channels through which the promotion, rental, sale, swaps and all
manner of making Vacational, Timeshare and other similar products and their associated
services are made available to South African consumers;

• Establish who the providers of the Vacational and Timeshare Ownership Industry products and
their associated services are and their inter-relationships (if any);
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TERMS OF REFERENCE CONTINUED
• Establish the inventory of properties [points] in respect of which Vacation or Timeshare
ownership products/rights and their associated services are provided in and for
• Assess the pre-contractual disclosures provided to consumers in respect of contracts entered
into in respect of Vacation or Timeshare Ownership products and rights and their associated
services
• Review the agreements ordinarily entered into between consumers and the providers of
Vacation or Timeshare and other similar products and rights and their associated services and
determine the object(s) of the contracts, who the parties are to the agreements, the respective
parties’ rights and obligations and the applicable contract terms and conditions
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TERMS OF REFERENCE CONTINUED
• Ascertain the basis upon which prices, fees and levies are determined (e.g. does the grading of
a particular club or resort have any effect on the price, levy or fee?); and for long term Vacation
or Timeshare products and rights whether there is provision for consultation with the
consumers in respect of the general upkeep and maintenance of the properties (to keep them
viable and valuable for the investors);
• Determine the ownership and shareholding structures of properties in which Vacation or
Timeshare ownership and rights and other similar products and their associated services, rights
are established;
• Analyse and assess consumer complaints about the promotion, rental, sale, re-sale, swaps,
occupation and all manner of making Vacation or Timeshare ownership and rights and other
similar products and their associated services available to consumers and make
recommendations on how to address those;
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TERMS OF REFERENCE CONTINUED
• Review the laws, regulations, policies and codes applicable to the promotion, rental, sale, resale, swaps and all manner of making Vacation or Timeshare ownership and rights and other
similar products and their associated services in South Africa;
• Identify the gaps, inadequacies or misalignment in the laws, regulations, policies and codes
that compromise regulation of the Industry including whether the current regulatory
arrangements are effective in protecting consumers of Vacation or and Timeshare ownership
products and rights, and to;
• Make recommendations of the various options available to address the gaps, inadequacies,
misalignment and inefficiencies in the laws, regulations, policies and codes regulating the
Industry and improve the protection of consumers of Vacation or Timeshare ownership industry
products and rights and their associated services.
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CONCLUSION
• All hearings have taken place with all the identified stakeholders, with the last instalment of the
hearings with Industry having taken place on 15 & 16 February 2018
• The Inquiry Panel is currently conducting research on issues that arose during the Inquiry
hearings and, is reviewing all the input it has received
• I expect them to provide me with a Draft Final Report on 15/16 March 2018
• Once I have commented on the Draft Final Report and my inputs factored into it, my intention is
to sign off on the Final Inquiry Report by 31 March 2018
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Section 4
PRODUCT RECALL I.R.O LISTERIOSIS OUTBREAK
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BACKGROUND
•

In December 2017 the Minister of Health held a media briefing from where he informed the
nation that the country was seized with a foodborne bacteria called Listeriosis ST6, and that
this deadly bacteria had already claimed the lives of several citizens from across the nine
provinces.

•

Minister advised that government’s biggest challenge with the bacteria was that nobody knew
what its source was and as such a scientific investigation ensued (NICD, Environmental
Health inspectors).

•

In addition to the investigation a multi-stakeholder task team was formed of which the NCC
became a member of, as a representative of the Department of Trade and Industry. Other
members included the National Institute for Communicable Diseases, Department of Health
as well as the Department of Agriculture

•

The main role of the National Consumer Commission in the task-team was to ensure that
consumers receive protection in respect of food items which are provided for in the Consumer
Protection Act

•

The multi-stakeholder task team met weekly to deliberate on the status of the investigation
and other proposed interventions

•

On Sunday the 4 March 2018 the Minister of Health announced confirmed results on the
source of the Listeriosis bacteria.
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RECALL IN TERMS OF SECTION 60 OF THE CPA
•

Prior to the announcement in the media the NCC acted swiftly upon learning who the source
of the bacteria was, and ordered a product recall in terms of Section 60 of the Consumer
Protection Act.

•

Accordingly the two identified manufacturers were issued with notifications on Sunday 4
March 2018, by the NCC.

•

The Consumer Protection Act 68 0f 2008 under section (60)(2), states that:

•

If the Commission has reasonable grounds to believe that any goods may be unsafe, or that
there is potential risk to the public from the continues use of or exposure to the goods , and
the producer or importer of those goods has not taken any steps required by an applicable
code contemplated in subsection one(1) , the Commission , by written notice, may require
that producer to;

(a)

Conduct an investigation contemplated in subsection (1); or

(b)

Carry out a recall programme on any terms required by the Commission
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SUBSEQUENT ACTION TAKEN
• The Commission required the entities to carry out a recall programme in terms of In terms of
Section (60)(2)(b), which is to Carry out a recall programme on terms required by the
Commission

• The terms specified on both notices on an urgent basis are;
• To notify the National Consumer Commission by filling in the notification attached to the
guideline attached by Tuesday 06 March 2018
• Immediate uplifting and quarantine of the products from the market

• Immediate notification of all trading partners
• Notification to all competent authorities both local and international
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SUBSEQUENT ACTION TAKEN CONTINUED
•

The Commission had urgent meetings with both manufacturers on Monday 5 March 2018 and
invited the DoH and Daff to the meetings to ensure that all regulators who’s legislation have a
bearing on this matter attend the meetings.

•

The purpose of the meetings were to ensure that the manufacturers understood what was
required from them and why, and to agree on timelines for submission of required information
and documentation.

•

Tiger Brands undertook to provide the NCC with a completed recall notification as well as
draft copies of all related strategies, i.e. recall strategy, communication strategy and disposal
plan by Tuesday 6 March 2018.
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SUBSEQUENT ACTION TAKEN CONTINUED
•

Tiger brands undertook to provide the NCC by 6 March 2018, with a complete list of products
that are affected by the recall. This had been done.

•

Tiger Brands undertook to continuously conduct testing for Listeriosis at their manufacturing
plants. This activity is ongoing.

•

The NCC undertook to upon receipt, ramp up Tiger Brands’ recall and communication
strategies to ensure that their measures are adequate. The Department of Health will be
called upon by the NCC to assess the disposal part of the recall strategy.

•

Tiger Brands undertook to provide the NCC with a list of all their export trading partners by 6
March 2018. This had been done.
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SUBSEQUENT ACTION TAKEN CONTINUED
•

The parties agreed that the NCC will be the focal point for all correspondence to regulators.

•

The Department of Health undertook to provide Tiger Brands with a copy of its testing [NICD
investigation] results by end of 5 March 2018.

•

Tiger Brands undertook to provide the NCC with weekly recall progress reports.

•

Tiger Brands to provide the NCC with the number of their contact centre or helpline by
6 March 2018. This had been done

•

The parties agreed that over and above the weekly progress reports Tiger Brands would
provide updates to the NCC at any time when requested, to ensure that the NCC is able to
apprise Minister or Parliament with up-to-date information.

•

The parties agreed that Tiger Brand would directly engage with the Departments of Health
and Agriculture on technical / scientific matters.
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CONCLUSION
The Tiger Brands products identified for recall in the notification as confirmed by the NICD are;
• Enterprise Polony

• Enterprise Smoked Russians
• Enterprise Frankfurters
It was agreed at the meeting with the manufacturer that the recall will include all ready to eat
meat products produced by enterprise foods
• The NCC has received a complete list of more than 100 different products types that are
affected by the recall.
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CONCLUSION CONTINUED
The RCL product identified for recall in the notification as confirmed by the NICD is;
•Rainbow Chicken Polony

•RCL Foods undertook to provide the NCC with a completed recall notification as well as draft
copies of all related strategies, i.e. recall strategy, communication strategy and disposal plan by
Tuesday 6 March 2018
•RCL Foods undertook to provide the NCC by 6 March 2018, with a complete list of products that
are affected by the recall. This had been done.

•RCL Foods undertook to continuously conduct testing for Listeriosis at their manufacturing plants.
This activity is ongoing.
•The NCC undertook to upon receipt, ramp up RCL Foods’ recall and communication strategies to
ensure that their measures are adequate. The Department of Health will be called upon by the
NCC to assess the disposal part of the recall strategy.

•RCL Foods undertook to provide the NCC with a list of all their export trading partners by
6 March 2018. This had been done.
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CONCLUSION CONTINUED
•

The parties agreed that over and above the weekly progress reports RCL Foods would
provide updates to the NCC at any time when requested, to ensure that the NCC is able to
apprise Minister or Parliament with up-to-date information.

•

The parties agreed that RCL Foods would directly engage with the Departments of Health and
Agriculture on technical / scientific matters.
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DELEGATION DETAILS

Mr Ebrahim Mohamed-Commissioner- E.Mohamed@thencc.org.za - 083 786 5239
Ms Prudence Moilwa – Divisional Head Enforcement- P.moilwa@thencc.org.za - 061 626 0573
Mr Narain Kuljeeth – Company Secretary- N.kuljeeth@thencc.org.za - 083 273 9647
Mr Trevor Hattingh – Media Liaison Officer- T.hattingh@thencc.org.za - 072 616 0076
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